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Summary
TheCOVID-19pandemichascausedvariousdisruptions intheproductionchainsof
MultinationalEnterprises(MNEs).Alongwithotherdisruptionstherehasbeenadrop
inproductsales,oftenduetolockdownmeasures,whichhaveresultedinlast-minute
order cancellations, non-payment of already-purchased resources and already-made
products, and hence terminations of employment contracts. International organiza-
tionsandnongovernmentalorganizationshavecalleduponMNEstoact inlinewith
the principles of corporate social responsibility (CSR) and honor the contracts. The
aimofthisarticleistoanalyzetowhatextentthismoralappealisalsoa(quasi-)legal
appeal following from internationalnormsonCSR.Afteranassessmentof themain
laborlawproblemscausedbytheCOVID-19pandemic,ananalysisfollowsoneachof
theidentifiedproblems.TheconclusionoftheanalysisisthatMNEsindeedresponsi-
ble,notonlymorally,butalsointermsofthese(quasi-)legalinternationalCSRnorms.
Keywords: CSR,COVID-19,UNGuidingPrinciples,globalproductionchains,MNEs,
ILO,ResponsibleBusinessConduct,RBC.

1. Introduction
In times of the COVID-19 pandemic corporate social responsibil-

ity (CSR) is even more important than in normal times.1 However,
althoughtherearestrongmoralappealsonMNEs(MultinationalEn-
terprises) to take their responsibility, the question iswhetherMNEs

* VisitingprofessorandHeadoftheCentreforInternationalandEuropeanLabour
LawStudiesattheUniversityofWarsaw,andAssistantProfessorandAcademicCoor-
dinatoroftheAdvancedMasterGlobalandEuropeanLabourLawatLeidenUniversity.

1 InthisintroductionItrytosubstantiatetheimportanceofCSRwithasmanyref-
erencesas Icouldand issensible.However,developmentsareextremely fast,which
makesitimpossibletokeepupwithallofthem.Mostofall,thisindicateshowtopical
theissueisatthemomentofwritingthisarticle.
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arealsorequiredtoactresponsiblyby(quasi-)legalinstruments?More
particularly these instrumentsare: the ILO’sTripartiteDeclarationof
PrinciplesconcerningMultinationalEnterprisesandSocialPolicy(fur-
ther:MNEDeclaration),theOECD’sGuidelinesforMultinationalEn-
terprises (further:OECDGuidelines),andtheUNGuidingPrinciples
onbusinessandhumanrights(further:UNGPs)includingtheRuggie
frameworkprotect,respectandremedy.
Beforeaddressing theabovequestionmoreelaborately,weneed

totakeonestepbackandreviewwhatishappeninginthesetimesof
theCOVID-19pandemic.DiscussionsaboutMNEsandtheirsupply
chainsstartedwhenpartsofChinawentintolockdownandconcerns
were raised that some productsmight become scarce2 because ever
since the 1980s companies in Europe, theUnited States ofAmerica
(US)andAustraliahavemassivelyoutsourcedtheirproductionpro-
cessestoChinaandotherAsiancountries.3WhenCOVID-19wasde-
clared a global pandemic, and Europe, Australia and the US went
intolockdowninMarch20204anothereffectoftheoutsourcingprac-
tices of companies became strongly visible. Due to the lockdowns,
consumption levels decreased in unprecedented numbers,5 which

2 Forexample,E.White,S.Jung-a,J.MillerandP.Cambell, EU and US carmakers 
warn ‘weeks away’ from China parts shortage,‘FinancialTimes’4February2020;M.Davey,
From batteries to shutters: Australian firms eye potential coronavirus shortages,‘TheGuard-
ian’ 21February2020;A.Cheng,P&G Says 17,600 Products Could Be Affected By Corona-
virus In China, Highlighting Supply Chain Risk,‘Forbes’20February2020;J.Christensen,
Coronavirus outbreak in China could lead to ‘critical’ shortages of medical products in the US,
‘CNN’26February2020;andD.Ivanov,Predicting the impacts of epidemic outbreaks on 
global supply chains: A simulation-based analysis on the coronavirus outbreak (COVID-19/
SARS-CoV-2) case,‘Transportation ResearchPartE’ 136(March2020)101922.

3 Seeforanoverviewofthedevelopmentofoutsourcing:J.HätönenandT.Eriks-
son,30+ years of research and practice of outsourcing–Exploring the past and anticipating the 
future,‘JournalofInternationalManagement’15(2009)142‒155.

4 Seeforanoverviewofexactdatesandformsoflockdownforapproximatelysixty
countries,thecountryreportsinthespecialissueofthe‘ItalianLabourLawe-Journal’
onCOVID-19 and Labour Law. A Global Review, (editedbyB.P.terHaar,E.Menegatti, 
I.Senatory,andE.Sychenko),availableat:https://illej.unibo.it/(accessed21May2020).

5 Cf.N.NeuteboomandP.Golec,Consumers in the coronavirus era,‘ABNAMRO’21
April2020(statisticsfortheNetherlands);andBelapatiñoc.s.,The COVID-19 impact on 
Consumption in Real Time and High Definition,‘BBVAResearch’24April2020(withdata
forSpain,Turkey,Mexico,theUSA,Colombia,ArgentinaandPeru).
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has put many companies at the brink of bankruptcy had they not
received government support.6 The instant drop in sales resulted in
a prompt termination of contracts, even in cases when some stages
of the production process had already been completed, e.g. fabrics
hadalreadybeenbought and cut, and the cancellationordeferral of
planned(future)orders.7AthirdchallengeoftheCOVID-19pandemic
for global value chains is the (further) outbreak of the virus in the
“sourcing” countries, particularly countries in South-EastAsia, Latin
America, andAfrica,8whichwill result in lowerproduction levels in
theplantsthatarenotaffectedbythelockdownsinEurope,Australia,
and theUS.9Althoughnotveryvisibleyetat the timeofwriting this
article,10 it isonly logicalwhenwefollowthefirstsignals thatdueto

 6 Seeforanoverviewofthedifferenttypesofgovernmentmeasuresthecountry
reportsinthespecialissueofthe ItalianLabourLawe-JournalonCOVID-19 and Labour 
Law. A Global Review(opcit.).

 7 Amongmany others:A.Hossain,Coronavirus: Two million Bangladesh jobs ‘at 
risk’ as clothes orders dry up,‘BBCBengali’29April2020;A.Seric,H.Görg,S.Mösleand
M.Windisch,Managing COVID-19: How the pandemic disrupts global value chains,‘Opin-
ion on UNIDO’s IndustrialAnalytics Platform’April 2020 (with specific attention
forChina);S.Meenakshi,Covid-19: It’s time to show what responsible means,‘Fairwear
Foundation (Stories)’, 28 April 2020, available at: www.fairwear.org/stories/covid 
-19-its-time-to-show-what-responsible-means (accessed 21 May 2020); and Clean
ClothesCampaign,COVID-19 Demands in defence of Garment Workers in Global Supply 
Chains, 18 May 2020, available at: cleanclothes.org/news/2020/covid-19-short-term-
demands-in-defense-of-garment-workers-in-global-supply-chains (accessed 21 May
2020).

 8 In many of these countries forms of lockdowns took place late March/early
April 2020. See: https://gisanddata.maps.arcgis.com/apps/dashboards/bda7594740fd-
40299423467b48e9ecf6(accessed21May2020).

 9 In general industries actually thriving well during COVID-19 include online
(home)entertainment(e.g.Netflix,butalsoNintendo,etc.),onlineshopslikeAmazon,
onlinemeetingplatforms(e.g.Citrix,butalsoprogrammessuchasMSTeams,Google
meet,Zoom,etc.),companiesproducing(hand)sanitizers,andthepharmacy.Cf.J.Barro, 
The Companies That Stand to Profit from the Pandemic,‘NewYorkIntelligencer’14April
2020;andJ.Valinsky,Business is booming for these 14 companies during the coronavirus pan-
demic,‘CNNBusiness’7May2020.

10 TheNGOCleanClothesCampaigniskeepingtrackoftheeffectsinthegarment
industrywithdaily updates inwhat they call a “live blog”: https://cleanclothes.org/
news/2020/live-blog-on-how-the-coronavirus-influences-workers-in-supply-chains 
(accessed30June2020).Seeforatheoreticalassessmentofthepandemic’simpacton
supplychains:D.IvanovandA.Das,Coronavirus (COVID-19/SARS-CoV-2) and supply 
chain resilience: a research note, ‘International Journal IntegratedSupplyManagement’
13(1)2020,90–102.

http://www.fairwear.org/stories/covid-19-its-time-to-show-what-responsible-means
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https://cleanclothes.org/news/2020/covid-19-short-term-demands-in-defense-of-garment-workers-in-global-supply-chains
https://cleanclothes.org/news/2020/covid-19-short-term-demands-in-defense-of-garment-workers-in-global-supply-chains
https://gisanddata.maps.arcgis.com/apps/dashboards/bda7594740fd40299423467b48e9ecf6
https://gisanddata.maps.arcgis.com/apps/dashboards/bda7594740fd40299423467b48e9ecf6
https://cleanclothes.org/news/2020/live-blog-on-how-the-coronavirus-influences-workers-in-supply-chains
https://cleanclothes.org/news/2020/live-blog-on-how-the-coronavirus-influences-workers-in-supply-chains
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lockdowns production in Europe has dropped and caused delivery
problemswithinEuropeaswellasinChina.11 
WhattheCOVID-19pandemicmakesconspicuousisthattheecon-

omyandtherewiththeworldofworkishighlyglobalised,theramifi-
cationofwhicharemultipleinterdependencies.Ofcourse,thisinitself
isnotnews.Debatesabout theprosandconsof theglobalisedecon-
omyarealreadyongoing fora fewdecades.12What isworth indicat-
ing,however,isthattheCOVID-19pandemicratherpainfullyrevealed
howfar theglobalisationhasgottenandhowmuchwehavebecome
dependentononeanother.Thiswasmademostvisibleby shortages
inpersonalprotectiveequipment (PPE) forworkers in thehealthcare
sector.13 In response to this, some governments, such as the Donald
Trump administration in theUS14 or the authorities in France15 have

11 V.Hoeks,Corona onder controle? De Chinezen willen door! Hoe China werkt volgens 
‘het nieuwe normaal’ en hoe Europa daarop in kan springen,availableat:leidenasiacentre.nl/
corona-onder-controle-de-chinezen-willen-door-dutch/(accessed23May2020).

12 In the field of labour law, amongmany other contributions: J.D.R. Craig and
S.M.Lynk,Globalization and the future of labour law,Cambridge,CUP,2006;B.Hepple,
Labour Laws and Global TradeOxford,HartPublishing,2005;andJ.Conaghan,R.M.Fischl 
andK.Klare(eds.),Labour Law in an Era of Globalization. Transformative Practices & Pos-
sibilitiesOxford,OUP,2002.

13 Cf.OxfordBusinessGroup,The impact of Covid-19 on global supply chains,‘COVID
19EconomicImpactAssessment’24April2020;M.L.Ranney,V.Griffeth,andA.K.Jha,
Critical Supply Shortages — The Need for Ventilators and Personal Protective Equipment 
during the Covid-19 Pandemic, ‘TheNewEngland Journal ofMedicine’ 30April 2020;
382:e41;AsianDevelopmentBank,Global Shortage of Personal Protective Equipment amid 
COVID-19: Supply Chains, Bottlenecks, and Policy Implications, ‘ADB Briefs’ 130,April
2020;andUnitedNations,UN leads bid to help 135 countries get vital COVID-19 medical kit, 
amid severe global shortages28April2020.WithintheEuropeanUniontheexportofPPE
gotrestrictedbyan‘exportauthorisation’byCOMMISSIONIMPLEMENTINGREGU-
LATION(EU)2020/402of14March2020makingtheexportationofcertainproducts
subjecttotheproductionofanexportauthorisation,(OJ[2020]LI77/1).

14 RethinkingoutsourcingpracticeswerealreadyhighontheagendaoftheTrump
government, steps to reducedependence onChina seem to findfirmer ground, e.g.
H.PamukandA.Shahal,Trump administration pushing to rip global supply chains from 
China: officials,‘Reuters (Business)’4May2020.

15 MinisterBrunoLeMaire’sspeechEuropean industrial independenceof2April2020,
availableat:www.gouvernement.fr/en/european-industrial-independence(accessedon
23May2020).Asimilarcallforreshoringofproductionandserviceswasmadeinthe
NetherlandsbytheChristenDemocraticparty(CDA),albeitthattheirfirstcallforre-
shoring,madeatlocallevel,datesbackto2013andcurrentlyisputinthecontextofthe
questionwhethertheNetherlandshasbecometoodependentonChina:D.Heeringa,
Gaan we in plaats van ‘Made in China’ vaker ‘Made in the Netherlands’ zien?,‘Nieuwsuur 

http://leidenasiacentre.nl/corona-onder-controle-de-chinezen-willen-door-dutch/
http://leidenasiacentre.nl/corona-onder-controle-de-chinezen-willen-door-dutch/
http://www.gouvernement.fr/en/european-industrial-independence
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calledtorethinkingofoutsourcingpracticesinordertoassure,inthe
wordsoftheFrenchministerofeconomicaffairs,“sovereign”and“in-
dependent” supplies.16Although this is an interesting issue thatwill
affect theworldofwork, it is apolitical rather thana legalproblem.
Yet,an issue that ismuch lessdiscussedat thepolitical level,despite
beingofnolessimportance,isthequestionabouttheresponsibilityof
MNEsfortheirworkersthroughouttheirglobalsupplychainsinthese
times of the COVID-19 pandemic.17 This is not only a political, but
alsoalegalquestionwhenaddressedinthecontextofcorporatesocial
responsibility (CSR), with the above mentioned international instru-
ments recognising that MNEs should avoid causing or contributing
toadverseimpacts18orseektopreventormitigateanadverseimpact
whensuchcandirectlybelinkedtotheiroperations,productsorser-
vicesviaabusinessrelationship.19
InthecontextoftheCOVID-19pandemicthereisacallforMNEs

totaketheirresponsibility.But,onemayask,whatistheirresponsibil-
ityexactly?Thisveryquestionwillbeaddressedinthepresentarticle.
Thereto, the following section presents the analysis of what kind of
responsibilityMNEsarecalleduponatthemoment.Section3,inturn,
continueswith an analysis of the labour rights issuesMNEs are ex-
pectedtorespectbasedonthethreeleadinginternationalpublicCSR
initiatives. Inotherwords: theanalysiswillbemadeofwhat exactly
is called for andwhat is required. The article concludes in section 4
witha clear indication towhatextendwecanexpect the responsible
business conduct (hereafter:RBC) thatMNEsare called forbasedon
thethreeleadinginternational(public)CSRinitiatives.
Forcompletenesssakeitisnoticedherethatthefocusofthisarticle

lieswiththeproductionindustry,henceleavingouttheserviceindus-
try.Theserviceindustryisfacedwithdifferentchallengesthatseemto

(TVprogramme)’ 29May2020;andA.Koç,Volledige Steun van de raad voor het terughalen 
van productie uit lagelonenlanden,‘NieuwsbriefCDAEnschede’,15November2013.

16 MinisterBrunoLeMaire’sspeechEuropean industrial independence(opcit.);and
moregeneralA.Seric,H.Görg,S.Mösle,andM.Windisch,Managing COVID-19: How 
the pandemic disrupts global value chains,‘WorldEconomicForum’27April2020.

17 Seereferencesaboveinfootnote6.
18 Par.10ofsectionIIGeneralPoliciesoftheOECDGuidelinesforMNEs.
19 Par.11ofsectionIIGeneralPoliciesoftheOECDGuidelinesforMNEs.
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havealessdisruptiveimpactontheworldofwork.20Moreover,many
ofthemareactuallythrivingratherwellbecauseoftheCOVID-19pan-
demic, for example thoseoffering internet communicationplatforms,
suchas:Zoom,GoogleMeet,Skype,etc.21Thattheproductionindus-
tryismoreaffectedthantheserviceindustrycanalsobededucedfrom
theoutcomeofthesurveyconductedbytheemployersorganisationof
the ILOon the issueofproductivity: nobusinessmember inEurope
has dropped its production capacity by 75 per cent or more, while
morethanhalfofthemarestillworkingattheirfullcapacity,whereas
14per centof thebusinessmembers inAfricaoperatesbelow25per
centofitscapacityandaboutonethirdofthemoperatesbelowhalfof
theirnormalcapacity.22

2. MNEs’ responsibilities as called for during 
the COVID-19 pandemic

Severalissueshavebeenaddressedintheintroductioninorderto
illustratewhat kind of disruptions the COVID-19 pandemic is caus-
ing in the supply chains. In this section I will try to translate these
problems in terms ofMNE responsibilities in the context of CSR or
ResponsibleBusinessConduct(RBC).
Whentalkingabout theeffectof theCOVID-19pandemiconsup-

plychainsitcanbehelpfultosketchasimplifiedsupplychaintoget
an impressionwhere andwhen in the supply chain as well as geo-
graphicallocationsdisruptionshavetakenorwilltake23place.Ascan

20 E.g. tele- or remote-working;findingawork-life balance;working time (espe-
ciallytherightnottobeconnected).

21 CF.The Financial Timeswhichdevotedaspecialseries tocompanies thatpros-
perduringthepandemic:www.ft.com/content/d298bf34-9644-4b49-be09-c775256639ba 
(accessed25July2020).

22 IOEandILO-ACT/EMP,A global survey of employer and business membership organi-
zations: Inside impacts and responses to COVID-19,publishedbytheInternationalLabour
Office29June2020,pp.IX‒Xandp.19.

23 AlthoughtheCOVID-19pandemichashaddirecteffects,manypredictionsare
beingmade thataneconomiccrisiswill followofwhich the impact isuncertain.On
14April2020Aljazeera, forexample,headedanarticlewith IMF says ‘worst recession 
since Great Depression’ is likely,includingmoreheadingsaboutjoblessnessinAustralia,
debt increases inAfrica,andingeneralarise in thenumberofpeoplebeingpushed
intopovertyreportedbyOxfam(availableat:www.aljazeera.com/ajimpact/imf-worst-
recession-great-depression-200414125253286.html(accessed30June2020).TheOECD’s

http://www.ft.com/content/d298bf34-9644-4b49-be09-c775256639ba
http://www.aljazeera.com/ajimpact/imf-worst-recession-great-depression-200414125253286.html
http://www.aljazeera.com/ajimpact/imf-worst-recession-great-depression-200414125253286.html
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beseeninFigure1,thesimplifiedsupplychainexistsoffivepartsraw
materials – half products ‒ assembly – distribution – sales markets.
Tomake it more concrete we can use as an illustration the produc-
tionchainofaT-shirt.24TherawmaterialforaT-shirtiscotton;25half
products are yarn and fabrics;26 assembly of a T-shirt takes place in
sowingfactories;27theT-shirtsarethentransported28fromtheproduc-
tionplacetothesalesmarkets,whichareoftenlocatedinEurope,the
US,Canada,andAustralia.InthefootnotesIhaveindicatedthemain
“production”countries foreachof thesesteps.This ishelpful foran-
otherelementinFigure1namely,tomakevisiblewhenandwherethe
differentpartsoftheproductionchainsaredisrupted.Thisisrelevant,
becausetheCOVID-19pandemicdeveloped(andstilldoes)differently
in different regions of the world,29 consequently, MNEs’ production
chains are disrupted at various parts of the chain and moments in
time.Understanding this is relevant because it is of influence on the
expectationsintermsofResponsibleBusinessConduct(RBC)inthese
timesoftheCOVID-19pandemic.

economicoutlookshowsthattheCOVID-19pandemic‘hastriggeredthemostsevere
recessioninnearlyacentury’andthatthepathtorecoveryremainsuncertainbutinany
casetheeffectsofthepandemicwillbelonglasting(seeat:www.oecd.org/economic- 
outlook/june-2020/(accessed30June2020)).

24 Ofcourse,alsoforaT-shirtthisisasimplifiedprocess.Forinstance,itdoesnot
includeallkindsofprocessesapieceofclothcanundergo,likecolouringandemblazon-
ing,etc.However,forthepurposeofthisarticlethissimplifiedprocesssuffices.

25 Top ten cotton-producingcountriesare:China, India, theUS,Pakistan,Brazil,
Uzbekistan, Turkey,Australia, Turkmenistan, andMexico. Source: www.worldatlas.
com/articles/top-cotton-producing-countries-in-the-world.html(accessed23July2020).

26 Top ten cotton yarn-producing countries are: China, India, the US, Pakistan, 
Indonesia,Brazil,Turkey,SouthKorea,Italy,andEgypt.Topthencottoncloth-produc-
ingcountriesare:China,India,Russia,US,Japan,Germany,Hong-Kong,Egypt,France,
andRomania.Source forboth:www.yourarticlelibrary.com/industries/leading-produ 
cers-of-cotton-yarn-in-the-world/25406(accessed23July2020).

27 Top ten textile-exporting countries: China, Germany, Bangladesh, Vietnam, 
India,Italy,Turkey,US,Hong-Kong,Spain.Source:www.fibre2fashion.com/industry-
article/8471/top-10-exporting-countries-of-textile-and-apparel-industry (accessed 23
July2020).

28 Ofcourse,therearemorestagedinvolvingtransportationintheproductionchain
itself,butthisisoneofthemostvisibleones.

29 This is roughly deduced from the statistical data gathered at: https://gisand-
data.maps.arcgis.com/apps/dashboards/bda7594740fd40299423467b48e9ecf6 (acces- 
sed23July2020).

http://www.oecd.org/economic-outlook/june-2020/
http://www.oecd.org/economic-outlook/june-2020/
http://www.worldatlas.com/articles/top-cotton-producing-countries-in-the-world.html
http://www.worldatlas.com/articles/top-cotton-producing-countries-in-the-world.html
http://www.yourarticlelibrary.com/industries/leading-producers-of-cotton-yarn-in-the-world/25406
http://www.yourarticlelibrary.com/industries/leading-producers-of-cotton-yarn-in-the-world/25406
http://www.fibre2fashion.com/industry-article/8471/top-10-exporting-countries-of-textile-and-apparel-industry
http://www.fibre2fashion.com/industry-article/8471/top-10-exporting-countries-of-textile-and-apparel-industry
https://gisanddata.maps.arcgis.com/apps/dashboards/bda7594740fd40299423467b48e9ecf6
https://gisanddata.maps.arcgis.com/apps/dashboards/bda7594740fd40299423467b48e9ecf6
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Table 1. Simplifiedproductionchainwithdisruptionindications 
intimeandperregion

The grey areas in Table 1 represent the ruptures30 in parts of the
simplifiedproductionchaincausedbytheoutbreakofCOVID-19and
governmentalmeasuresfollowingtheoutbreaktocontainthevirusas
muchaspossible.Itclearlyshowsthatthedisruptionsoccurindiffer-
entmomentsintime.Consequently,differentproblematicsituationsin
theproductionchainhavearisen.
The first rupture in supply chains is caused by the outbreak of

COVID-19 in Chinawhichwas followed by lockdowns that affected
the productivity of Chinese companies, including those part of the
supply chains of (Western)MNEs.As indicated in the introduction,
thisresulted,amongothers, inshortagesofpartsofproductsthatare
assembled in Europe. It also caused shortages of products, especial-
ly for thosewhichdemandgrewexponentially, suchas thepersonal
protectionequipment for thoseworking in thehealthcare sector.The
secondruptureiscausedbyanabruptdropindemandofgoodsdue
to lockdowns in the countrieswheremost of the products are being
sold.Asindicatedintheintroduction,thisresultedininstantcancella-
tionsofalreadyplacedordersandanextremedropinthenumberof
neworders.ThethirdruptureiscausedbytheoutbreakofCOVID-19
inregionswheremostoftheproductionandresourcingcountriesare
located.Thus,apart fromChina,Asiancountries likeBangladesh,Vi-
etnam, and India, as well as Latin-American andAfrican countries.
Moreover, in this sameperiodof timeEuropeancountries,Australia,
and Canada started to relax the lock downmeasures (most of them
sinceMay/June2020),31whichmeantrestartingtheireconomiesresult-
inginanincreaseinthedemandof(partsof)goodsproducedinthose

30 Cf.D.IvanovandA.Das,op cit.
31 GiventhefactthattheresponsetoCOVID-19intheUSisvastlydifferentfromthe

othertypical“salesmarketcountries,”Ileavethiscountryoutofconsideration.
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countriesjusthitbytheCOVID-19pandemicmakingthedisruptiveef-
fectofthepandemicevenmoreapparent.32Besideslimitedproduction
capacity due to governmental lockdownmeasures, productivity also
decreased sincemore andmoreworkers called in sick because they
hadtoquarantinethemselves,eitherbecausetheythemselveswerein-
fectedwiththevirusortheyhavebeeninclosecontactwithsomeone
infectedwiththevirus.
TherupturescausedbytheCOVID-19pandemichaveacombined

health, economic, and social impact.33What is interesting for this ar-
ticle is to identify what problems these ruptures cause with respect
to labour rightsandwhichof these causes canbe related to the con-
duct ofMNEs.Whenwemap the problems related towhere in the
productionchaintheruptureappears(seeTable1),roughlyspeaking,
thefollowingtwo(broadlyformulated)labourlawissueskeepsurfac-
ing: 1) occupational safety and health (OSH), including copingwith
peakworkinghours for thosewhohave toworkduring the timesof
COVID-19,andPPE;and2)areductioninworkinghoursresultingin
furloughingor(partial)terminationoftheemploymentrelationshipby
theemployer.AnumberofscholarsaswellastheILOandtheEuro-
peanUnionhavealsomentionedaheightenedriskofhumantraffick-
ingandforcedlabour,34however,thiscannotbededucedfromTable1.

32 Thisisnotmuchstressedinthenewsyet(theperiodofwritingthisarticle),but
justamatteroftimetobecomenoticeable.Seeforexampleconsiderationsinthisarti-
cleaboutthegarmentindustryinIndia:www.unido.org/stories/indias-manufacturing- 
reels-impact-covid-19(accessed25July2020).

33 Cf. IOEand ILO-ACT/EMP,A global survey of employer and business membership 
organizations: Inside impacts and responses to COVID-19,publishedbytheInternational
LabourOffice,29June2020.

34 Forexample,J.Hughes,L.Hamzi,andR.Mashru,‘CorporateHumanRightsDue
DiligenceintimesofCOVID-19’,EJIL:Talk! Blog of the European Journal of International 
Law30July2020.Seealso:J.PatelandS.Child,‘Riseinforcedlabourexpectedamid
theCovid-19economiccrisis’,Mail&Guardian20June2020;ILO,‘COVID-19impacton
childlabourandforcedlabour:TheresponseoftheIPEC+FlagshipProgramme’,avail-
able atwww.ilo.org/ipec-plus; andEUAgency for FundamentalRights (FRA), ‘Stop
labourexploitationandprotectworkersfromCOVID-19’,News Item13July2020,avail-
ableatwww.fra.europe.eu.

http://www.unido.org/stories/indias-manufacturing-reels-impact-covid-19
http://www.unido.org/stories/indias-manufacturing-reels-impact-covid-19
http://www.ilo.org/ipec-plus
http://www.fra.europe.eu
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Table 2.Labourlawissuesstemmingfromrupturesinproductionchains35

Position in  
production  
chain causing  
the rupture

Relation with  
other parts  
of the chain

Problems in production  
chain

Labour law issues

Sourcing Production •   Shortages in the supply 
of raw materials

•   Reduction in the number 
of goods that can be  
produced

•   Reduction in supply 
of goods

•  Shortages of goods

•   OSH in sourcing coun-
tries

•   Reduction of working 
hours
◦   (partial) termination 
of the employment 
relationship

◦  furloughing

Sales markets

Production Sourcing •   Drop in demand for raw 
materials

•   Reduction in demand of 
work

•  Shortages of goods

•   OSH in production coun-
tries

•   Reduction of working 
hours
◦   (partial) termination 
of the employment 
relationship

◦  Furloughing

Sales markets

Sales markets
(i.e. closure of 
shops)

Sourcing •   Drop in demand of goods
•   Reduction in orders for 
production of goods

•   Drop in demand for raw 
materials

•   Reduction of working 
hours
◦   (partial) termination 
of the employment 
relationship

◦  Furloughing

Production

Transport Sourcing
Production
Sales Markets

•   Boarder closures /  longer 
waiting lines at the board-
ers

•   Limited air transport (many 
airplanes are grounded)

•   Longer delivery times
•   Drop/delay in production of 
goods – more peak work

•   Shortages of products

•   OSH (including working 
time) transport workers

•   Fluctuations of working 
hours
◦  Peaks (overtime)
◦  Reduction
▪   (partial) termination 
of the employment 
relationship

▪  Furloughing

When searching for reasons why global production chains seem
particularly vulnerable on these labour rights issues, indications can
befoundthatthisisrelatedtotheso-calledJustinTime(JIT)manage-
mentmodel.JITisamanagementmodeldevelopedbyToyota(Japan),

35 Inasimilarwaysee:R.BaldwinandR.Freeman,‘Supplychaincontagionwaves:
Thinkingaheadonmanufacturing‘contagionandreinfection’fromtheCOVIDconcus-
sion’,VoxEU.org1April2020.Inspirationforthisisdrawnfrom:D.Ivanov,op cit., p.4‒5.
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which isbasedon the ideaofproductionondemand,alsoknownas
“make-to-order.”JITreferstoaprocessinwhichstocksareeradicated
and every step in the production chain is tensely coordinated so it
canbecompleted“justintime.”36FromabusinessperspectiveJITof-
fersmany advantages, such as the elimination ofwaste, and amore
streamlined and efficient process flow.37 The downside of this lean,
pull-basedpractice is that it results inalmost immediateshortagesof
(certain)productssuchasthePPE38whichforexamplehashampered
the OSH of healthcare workers who are “fighting in the frontlines
againstCOVID-19.”39Infact,researchcarriedoutbeforetheCOVID-19
pandemichadalreadypointedout that JITmanagement ischaracter-
isedbyvolatiledemandofproductioncausingstructuralsituationsof
(excessive) overtime and insecurity of employment contracts.40 These
effects have been amplifiedduring theCOVID-19pandemic,41which
has resulted in calls for a more resilient supply chain management
systemthatfitsthe21stcentury.42 

36 F.Pisch,Managing Global Production: Theory and Evidence from Just-in-Time Supply 
Chains,‘CEPDiscussionPaper’No1689April2020,p.2.

37 R.Locke,The Promise and Limits of Private PowerCambridge,CUP,2013,p.152.
38 Seereferencesinfootnote13.
39 Thisisarhetoricthathasbeenusedbymanypresidents/leaders,comparingthe

COVID-19pandemicwithawaragainstaninvisibleenemy.Manymeasures,suchas
lockdowns and closingof schools are also onlyknown fromwar situations, as such
someparallelscanbedrawn.

40 R.Locke,op cit.Seealso:SOMO,ECCHRandPAX,Responsible disengagement in 
the time of corona,Positionpaper,April2020,p.2.

41 Cf.Newspostsonwww.business-humanrights.orgaboutCOVID-19inthesup-
plychains;LiveblogofCleanClothesCampaignop cit.; ILOnews,COVID-19 cruelly 
highlights inequalities and threatens to deepen them,30March2020,availableatwww.ilo.
org(albeitingeneral,itisawell-knownfactthatthemostvulnerableworkersarefound
down in theglobalsupplychains,exactly therewheregovernmentshardlyhave the 
(financial) means to adopt protective measure to cope with the consequences of 
theCOVID-19pandemic);andOECD,COVID-19 and Global Value Chains: Policy Options 
to Build More Resilient Production Networks, ‘OECDPolicy Responses to Coronavirus
(COVID-19)’,3June2020.Moreover,vulnerabilityinsupplychainsbasedonJITman-
agementwasalreadyflaggedinresearchbeforetheCOVID-19pandemic,e.g.following
oneof theheaviestflooding in thehistoryofThailand:A.Chongvilaivan,Thailand’s 
2011 flooding: Its impact on direct exports and global supply chains,‘ARTNeTWorkingPaper
Series’,No.113,2011.

42 E.g.J.Sarkis,M.J.Cohen,P.Dewick,P.Schröder,A brave new world: Lessons from 
the COVID-19 pandemic for transitioning to sustainable supply and production,‘ElsevierPub-
licHealthEmergencyCollection’,17April2020(doi:10.1016/j.resconrec.2020.104894).

http://www.ilo.org
http://www.ilo.org
https://www.oecd.org/coronavirus/en/policy-responses
https://www.oecd.org/coronavirus/en/policy-responses
http://10.1016/j.resconrec.2020.104894
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Anotherconsequencethatcanbecontributed/Anotheradversecon-
sequencewhichmaybeattributedtotheJIT-typemanagementsystem
is that it involves the immediatecancellationsofordersandcommis-
sions for new goods to be produced resulting in the termination of
employmentcontractswithfactoryworkers.43Thishasraisedcallsfor
MNEs to show engagement and behave as socially-responsible com-
panies,notonlybecause the factoriesandworkersneed it,44 butalso
because in the future,“when theeconomy is restartedagain,”45 these
factories(andworkers)aremuchneededastheirpartnersinthepro-
duction chains.46 Furthermore, arguments have beenmade that non-
responsiblebusinessbehaviourmayreflectbadlyonMNEsas“invest-
orsandconsumerswilllookmorefavourablytocompaniesthathave
soughttotakeanRBCapproachtothecrisis.”47
What the aboveanalysis tellsus, is that in termsofRBC in times

oftheCOVID-19pandemicMNEsareexpectedtodothefollowing:
1. Ensure all necessary COVID-19 OSH-measures are taken and fol-
lowedforthosewhocontinuetowork.

2. Pay speciall attention to instances of human trafficking and forms
of forced labour, since especiallymigrantworkers are in a highly
vulnerableposition.

3. Stayengagedwiththesuppliersby
a. complyingwithorrespectingcontracts;and
b. preservingjobsandsecuringincomesasmuchaspossible.

4. TransformtheJITmanagementsystemintoasystembasedonaless
volatiledemandthatismoreresilientandbetterfitsthe21stcentury.

43 Cf.M.Anner,Abandoned? The Impact of Covid-19 on Workers and Businesses at the 
Bottom of Global Garment Supply Chains, ‘ResearchReportCenter forGlobalWorkers’
Rights’27March2020.

44 AsitbecomesapparentfromtheblogbyCleanClothesCampaign,op cit.;aclear
exampleinthisrespectisthesituationinBangladesh,cf.T.Donaldson,Bangladesh In-
troduces Country-Wide Lockdown, as Factories Already Face ‘Indefinite Shutdown,‘Sourcing
Journal’,25March2020.

45 Amuch-heardphrasebyagainpresidents/leadersandpolicymakers.
46 Despite argumentsmade to change supply chain policies and callsmade for 

reshoring,thismaynotbeassimpleasitseems,cf.O.AntonenkoandC.McGarry,What 
the COVID-19 pandemic means for supply chains, www.ControlRisk.com, 27May 2020 
(accessed29July2020).

47 OECD,COVID-19 and Responsible Business Conduct, ‘OECDPolicyResponsesto
Coronavirus(COVID-19)’, 16April2020,p.11.

http://www.ControlRisk.com
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Although several guidelines or self-assessment tools have been
published by international48 and non-governmental organisations,49 
lawandconsultancyfirms,50andacademics51advisingMNEsonhow
toactintimesoftheCOVID-19pandemic,tworeservationsshouldbe
made. First,while these guidelines and tools have several aspects in
common, there are also differences. In itself hardly surprising, since
eachof theseorganisationshas its ownaimsand reasons for issuing
theguidelinesandtools.Withsuchapluralityofguidelinesandtools
ofwhichnone ismore authoritative than the other, it is not an easy
taskforMNEstounderstandwhat thebestorexpectedcourseofac-
tionis.Second, it iseasytosaywhattodoafterwards,butwhatwas
expectedfromMNEsatthemomentCOVID-19becamepandemic, in
otherwords,whatwereMNEsalreadyexpectedtodointheCSRpoli-
cies,especiallywithrespecttotheirsuppliers,subcontractors,etc.that
are part of their production chain?This question, concerning the ex-
pectedResponsibleBusinessConduct (RBC)willbeaddressed in the
nextsection.

48 E.g.OECD,‘COVID-19andResponsibleBusinessConduct’(op cit.);UNDevelop-
mentProgramme,Human Rights Due Diligence and COVID-19: Rapid Self-Assessment for 
Business,availableatwww.undp.org;andtheILOMonitor: COVID-19 and the world of 
work,availableatwww.ilo.org,withthefifth(update)publishedon30June2020.

49 E.g.SOMO,ECCHRandPAX,op. cit.;FairLabourAssociation,COVID-19 PAN-
DEMIC GUIDANCE DOCUMENT: Workplace-Level Preparations and Safeguards,available
atwww.fairlabor.org;ResponsibleBusinessAlliance,Responsible Business Conduct Dur-
ing The Covid-19 Crisis, available atwww.responsiblebusiness.org; ISOhas compiled 
alistwithmeasurestosupporteffortsindealingwithCOVID-19,somearealsointer-
estingfromalabourlawperspective,especiallyregardingOSH,theseareavailableat
www.iso.org.

50 E.g.www.ControlRisk.com (op cit.);Deloitte,COVID-19 Managing supply chain 
risk and disruption, available at www.deloitte.com; and Price, Waterhouse, Coopers
(PWC),withinformationandguidelinesonglobal level(availableatwww.pwc.com)
andperregion/country;andA.DangovaHug,Tool on (Children’s) Right to Health and 
Businesses – Unpacking the Human Rights Due Diligence Standard,INTERPARTESSkopje
(availableatwww.interpartes.mk–andpromotedbytheBusinessandHumanRights
ResourceCentre(www.business-humanrights.org)).

51 Forexample,M.Anner,op cit.;J.Sarkis,M.J.Cohen,P.Dewick,andP.Schröder,
op cit.Albeitthesescholarlyarticlesaremoreforwardlookingwiththeaimtoprevent
futurevulnerablesituationsencounteredinthesetimes.

http://www.undp.org
http://www.ilo.org
http://www.fairlabor.org
http://www.responsiblebusiness.org
http://www.iso.org
http://www.ControlRisk.com
http://www.deloitte.com
http://www.pwc.com
http://www.interpartes.mk
http://www.business-humanrights.org)
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3. MNEs’ responsibilities under the ILO MNE Declaration, 
the OECD Guidelines, and the UN Guiding Principles

3.1. General remarks
To understandwhat could have been expected fromMNEswith

respecttotheirproductionchainsatthetimeCOVID-19becamepan-
demic,weneed tounderstandwhatkindofRBCwasexpected from
them.As already mentioned in the introduction, three international
(quasi-)legal initiatives,mentionedinthetitleof thissection,arecon-
sideredthemostauthoritativeinthissense,hence,weneedtoanalyse
theircontent tounderstandwhatkindofRBCwasexpected.52Before
analysingtheseinitiatives,afewremarksneedtobemadeconcerning
theseinitiatives.
Thefirst remark concerns the fact that these initiativesare legally

non-binding.Althoughtheyaredirectlyaddressedtoboth,statesand
MNEs, by nature and general understanding the organisations that
have issuedthese initiativescanonlyadopt legallybindingmeasures
forstates.Oneofthereasonsforthislimitationistheongoingdiscus-
sionwhetherMNEshaveinternational legalpersonality(ILP).53What
ismore,thechoiceofinstrument,thatis,declarationsandguidelines,
for these initiativesare ingeneralalsoconsidered tobe formsof soft
law.Consequently,theseinitiativesaresurroundedbyvoluntarism.In
otherwords, states andMNEs cannotbe forced to adopt and imple-
mentthemandcomplywiththeseinitiatives.Atthesametime,itdoes
notmean that these initiatives aremerepaper tigers.54WithCSRbe-

52 Although their also exist regional initiatives, e.g. from the European Union,
ingeneral these initiatives followwhathasbeen setoutby these three international 
initiatives.Cf.B.P. terHaarandA.Kun,The CSR-policy of the EU in a global context – 
with specific regard to its uneven regional implementation across Europe:in‘ResearchHand-
bookonLabour,BusinessandHumanRightsLaw’,J.R.BellaceandB.P.terHaar(eds.), 
Cheltenham,EdwardElgar, 2019,pp.439–465.

53 SeemoreelaboratelyaboutILPofMNEs:A.deJonge,Transnational Corporations 
and International Law. Accountability in the Global Business Environment, Cheltenham; 
EdwardElgar,2011;andA.García-MuñozAlhambra,B.P.terHaarandA.Kun,Har-
nessing Public Institutions for Labour Law Enforcement. Embedding a Transnational Labour 
Inspectorate within the ILO,‘InternationalOrganizationsLawReview’, 17(2020)233–260.

54 SeeforananalysisofsoftinstrumentsinthecontextofCSR:M.A.Garcia-Munoz,
B.P.terHaar,andA.Kun,Soft on the Inside, Hard on the Outside: An Analysis of the Legal 
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comingmoreandmorethestandardbehaviourasexpectedbyshare-
holders,stakeholders,andconsumers,theseinitiativesareincreasingly
incorporatedinother,legallybinding,initiatives,suchasprocurement
law, free trade agreements, and specific regional55 and national laws
onchildlabour,56forcedlabour57and,increasingly,onduediligence.58 
This effect is also referred to as the hardening of soft law59 and, as 
aresult,theyhave,atleast,anormativeeffectonthe(legal)practicesof
statesandMNEs.Therefore,itseemsapttoanalysesuchinitiativesin
ordertounderstandwhatkindofbehaviourtheyrequirefromMNEs
ingeneral,andconsequently,alsointhesetimesoftheCOVID-19pan-
demic.
Secondly,itshouldbenotedthattheseinitiativesseemnottooper-

ateinisolationfromoneanother.Onthecontrary,followingtheidea
ofhybridglobalgovernance,thatis,theacknowledgementofaglobal

Nature of New Forms of International Labour Law,‘InternationalJournalofComparative
LabourLaw&IndustrialRelations’2011,27(4),p.337–363.Seeforaconclusioninsimi-
larvein:J.R.Bellace,From workers’ rights to human rights at workin:‘ResearchHandbook
onLabour,BusinessandHumanRightsLaw’,J.R.BellaceandB.P.terHaar(eds.)Chel-
tenham,EdwardElgar 2019,p.402–420.

55 TheEuropeanUnionforexamplehasadoptedDirective2014/95/EUamendingDi-
rective2013/34/EUas regardsdisclosureofnon-financialanddiversity informationby
certainlargeundertakingsandgroups(OJ[2014]L330/1)andworksonaspecificdirective
onduediligence: responsiblebusinessconduct.eu/wp/2020/04/30/european-commission-
promises-mandatory-due-diligence-legislation-in-2021/(accessed1August2020).

56 E.g. in 2017 The Netherlands adopted the Child Labour Due Diligence Law:
www.business-humanrights.org/en/dutch-companies-issue-open-letter-in-support-of-
child-labour-regulation(accessed1August2020).

57 E.g. in2015TheUKadoptedtheModernSlaveryAct:https://www.legislation.
gov.uk/ukpga/2015/30/contents/enacted(accessed1August2020).

58 E.g.in2017FranceadoptedtheLawonDueVigilance:https://www.business-hu-
manrights.org/en/france-natl-assembly-adopts-law-imposing-due-diligence-on-mul-
tinationals-to-prevent-serious-human-rights-abuses-in-their-supply-chains (accessed
1August2020);andbytheendof2020areferendumisplannedinSwitzerlandtoadopt
alawonduediligence:N.Bueno,The Swiss Popular Initiative on Responsible Business From 
Responsibility to Liability,in:‘AccountabilityandInternationalBusinessOperations:Pro-
vidingJusticeforCorporateViolationsofHumanRightsandEnvironmentalStandards’,
L.F.H.Enneking,I.Giesen,F.G.H.Kristen,L.Roorda,C.M.J.Ryngaert,A.L.M.Schaap
(eds.),London,Routledge,2018;andforamoregeneraloverviewofnational legisla-
tiveCSRobligations:N.Bueno,Multinational enterprises and labour rights: concepts and 
imlementation, in: ‘ResearchHandbookonLabour,BusinessandHumanRightsLaw’,
J.R.BellaceandB.P.terHaar(eds.)Cheltenham,EdwardElgar, 2019,p.421–438.

59 Similar:J.Hughes,L.HamziandR.Mashru,op cit.

https://responsiblebusinessconduct.eu/wp/2020/04/30/european-commission-promises-mandatory-due-diligence-legislation-in-2021/
https://responsiblebusinessconduct.eu/wp/2020/04/30/european-commission-promises-mandatory-due-diligence-legislation-in-2021/
http://www.business-humanrights.org/en/dutch-companies-issue-open-letter-in-support-of-child-labour-regulation
http://www.business-humanrights.org/en/dutch-companies-issue-open-letter-in-support-of-child-labour-regulation
https://www.legislation.gov.uk/ukpga/2015/30/contents/enacted
https://www.legislation.gov.uk/ukpga/2015/30/contents/enacted
https://www.business-humanrights.org/en/france-natl-assembly-adopts-law-imposing-due-diligence-on-multinationals-to-prevent-serious-human-rights-abuses-in-their-supply-chains
https://www.business-humanrights.org/en/france-natl-assembly-adopts-law-imposing-due-diligence-on-multinationals-to-prevent-serious-human-rights-abuses-in-their-supply-chains
https://www.business-humanrights.org/en/france-natl-assembly-adopts-law-imposing-due-diligence-on-multinationals-to-prevent-serious-human-rights-abuses-in-their-supply-chains
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spaceinwhichvariousregulatoryactivitiescoexistinvariousinterac-
tionswitheachother,thesethreeinitiativesseemtobecomplementary
tooneanotherandevenshowsignsoftransformation,ratherthanbe-
ingrivalry.60Thismeansthatthecombinedexpectationslaiddownin
theseinitiativesplaystoeachother’sstrengths61andhencethemeaning
oftheseinitiativesintermsofnormativeeffectonthe(legal)practiceof
StatesandMNEs.Moreover,andasthirdandlastpreliminaryremark,
it should be noted that it seems thatMNEs refer to these initiatives
in their CSR policies.62 Sometimes directly, sometimes indirectly. In 
a previous study on these initiatives I found that out of the twenty
MNECSRcodesofconductincludedintheresearchsample,onlyfour
ofthem(4)madenoreferenceatalltoanyofthoseinitiatives.63Regard-
ingInternationalFrameworkAgreements(IFAs),allthoseincludedin
thesamplerefertoatleastoneoftheinitiativescentralinthissection.64 
Thus,albeitwithsomereservations,itcanthereforebepresumedthat
theseinitiativesdomatterinMNEs’CSRpractices.Therefore,itmakes
sense to analyse the content of these initiatives to understand what
behaviourofMNEscouldhavebeenexpectedregardingthesituation
oftheCOVID-19pandemic.
Havingestablished that the three initiatives central in this section

matter for the MNEs’ CSR practices it is time to turn to their con-
tent.Moreparticularly, theanalysisof the three initiativeswillbe fo-
cussedonthefouraspectsidentifiedintheprevioussection,inshort:
1.COVID-19OSH-measures; 2.human traffickingand forced labour;
3. engagement in terms of a. complyingwith or respecting contracts
andb.preserving jobsandsecuringincomes;and4.useofaresilient
(production)demandsystem(insteadofJIT).

3.2. COVID-19 OSH-measures
Ofcourse,wecannotexpect tofindspecificCOVID-19OSHmea-

suresintheinitiatives,however,wecananalysetowhatextenditwas

60 Cf.B.P.terHaar,Love, Flirt or Repel: Hybrid global governance of the ILO core labour 
standards,‘EuropeanJournalofSocialLaw’ 2013,Vol.2,p.68–102.

61 Ibidem.
62 Ibidem.
63 Ibidem,95–96.
64 Ibidem,99.
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tobeexpected thatMNEswouldhave includedOSHaspartof their
RBC. Such would for example be the case if OSH in general is ac-
knowledged as one of thematerial issues that should be covered by
theirCSRpolicies. Ingeneral, theOECDGuidelines and theUNGPs
covertheILO’scoreorfundamental labourstandards,65 i.e. theaboli-
tion of forced labour and child labour, equality of opportunity and
treatment, and the freedomof association, including the rightof col-
lectivebargaining.Thesestandardshavebeendeclaredasfundamen-
talby the ILOin its1998DeclarationonFundamentalPrinciplesand
Rights at Work.66 More interestingly, in its follow-up document to
the 1998 Declaration, the ILO included an annual review procedure
for allMember States that have not ratified theConventionsdealing
withthesefundamentalstandards.67Theunderlyingideaisthatthese
standardsarecoreorfundamentaltoachievetheILO’smissionasset
outinitsConstitutionandthePhiladelphiaDeclaration.68 
While in scholarlydebate the 1998Declarationwas receivedwith

mixedexpectations,69interestingforouranalysisisthatifMNEsmake
referencestoILOdocumentsintheirCSRpolicies,byfarmostofthem
aremadeto the1998Declaration.70Assuch,Langille’sargument that
the1998DeclarationwouldmakeitmoreeasyforStatesandotherac-
torstopickupontheseprinciplesandstandards,provedtoberight.
However,thereisalsosomesenceinAlston’scomments,becausethe
practice of referring to the 1998 Declaration has resulted in signifi-
cantly less attention for any of the other standards,withOSHbeing
oneofthem.

65 Commentary39OECDGuidelines;andPrinciple12UNGPs.
66 Availableatwww.ilo.org/declaration/lang--en/index.htm.
67 ILORules of the GameAn introduction to the standards-related work of the Interna-

tional Labour Organization(Centenaryedition2019),availableatwww.ilo.org,p.120.
68 PreambleandArticle1ofthe1998Declaration.
69 Ph.Alston,“Core Labour Standards” and the Transformation of the International La-

bour Rights Regime, ‘European Journal of International Law’ 2004, 15(3), p. 457–521;
B.A.Langille,Core Labour Rights – The True Story (Reply to Alston), ‘EuropeanJournal
ofInternationalLaw’,2005,16(3),p.409–437;F.Maupain,Revitalization not Retreat. The 
Real Potential of the 1998 ILO Declaration for the Universal Protection of Workers’ Rights, 
‘EuropeanJournalofInternationalRights’,2005,16(3),p.439–465;andPh.Alston,Fac-
ing Up the Complexities of the ILO’s Core Labour Standards Agenda,‘EuropeanJournalof
InternationalLaw’2005,16(3),p.467–480.

70 Cf.TerHaar,op cit.

http://www.ilo.org/declaration/lang--en/index.htm
http://www.ilo.org
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InadditiontotheILO’sfundamental labourstandards, theOECD
GuidelinesandtheUNGPsalsorefer totheUN’sInternationalCov-
enant onEconomic, Social andCulturalRights,71whichdoes include
OSH.72 The OECD Guidelines also refer to the ILO’s MNE Declara-
tion, albeit more for its terminology rather than material content.73 
Additionally, when it comes to the ILO and CSR, it is not the 1998
Declaration that is themost relevant initiative, indeed it is theMNE
Declaration.74TheMNEDeclarationiscontextualisedinthesettingof
the ILO’sDecentWorkAgenda.75TheDecentWorkAgenda isbased
onfourpillars(employmentcreation,socialprotection,rightsatwork,
andsocialdialogue),whichresonateswellwiththeUN’s2030Sustain-
ableDevelopmentGoals (SDGs), especiallySDG8.76 In itsCentenary
Declaration77 the ILOseems tomoveeven furtheraway froma“fun-
damental labourstandardspromotingapproach,”towardsamorein-
tegralapproachbasedonaninclusiveinterpretationofDecentWork.78 
Fromallthistherearetwotakeawaysthatarerelevanttoouranalysis.
Firstly,theMNEDeclarationincludesOSH(andworkingtime)aspart
of“Conditionsofworkandlife.”79Secondly,witha (seemingly)shift
from a fundamental labour standards centred promotional approach
toamoreintegralandinclusivedecentworkapproach,MNEsareex-
pectedtofollowamoreintegralandinclusiveapproachaswell.
Inaddition to theabove, ifwe takeawiderapproachandreview

researchonCSRandOSH,wefindanumberof studiesdealingpar-
ticularlywiththetopicinquestion.Oneofthemisinterestingtous,80 
since it illustrates that the influenceonMNEs’CSRpolicies isclearly

71 Commentariespar.39OECDGuidelines;andCommentaryonPrinciple12UNGPs.
72 Art.7(b)ICESCR(availableat:www.ohchr.org).
73 Paras.48–49CommentariesOECDGuidelines.
74 Available at: www.ilo.org/empent/areas/mne-declaration/WCMS_570332/lang--

en/index.htm.
75 For a brief explanation about DecentWork see: www.ilo.org/global/topics/de 

cent-work/lang--en/index.htm(accessed1August2020).
76 SeemoreabouttheSDGsatsdgs.un.org/goals(accessed1August2020).
77 ILOCentenary Declaration for the Future of Work,adoptedbytheConferenceatits

OneHundredAndEighthSession,Geneva,21June2019,availableatwww.ilo.org.
78 Cf.Par.B,SectionICentenaryDeclaration.
79 Articles42–47MNEDeclaration.
80 M.J.Montero,R.A.Araque,J.M.Rey,Occupational health and safety in the framework 

of corporate social responsibility,‘SafetyScience’2009,Vol.27,p.1440–1445.

http://www.ohchr.org
http://www.ilo.org/empent/areas/mne-declaration/WCMS_570332/lang--en/index.htm
http://www.ilo.org/empent/areas/mne-declaration/WCMS_570332/lang--en/index.htm
http://www.ilo.org/global/topics/decent-work/lang--en/index.htm
http://www.ilo.org/global/topics/decent-work/lang--en/index.htm
https://sdgs.un.org/goals
http://www.ilo.org
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not limited to these three initiatives.81 In their study Montero et al.
give special relevance to SA8000.82 Taking this one step further and
performingaverybriefcheckontowhatextendwefindOSH-issues
inMNE’sCSRpolicies,wecanseethatitseemstobemoreoftenpart
of it thannot. For this assessment I have relied on two sources. The
firstisalistofIFAsincludedintheAppendixinabookontheimpact
ofIFAs.83Outofthe82IFAsthatarelisted,64(whichis78%)include
OSH-issuesand48(whichis58%)includeworkingtime.84Thesecond
is thedatabase available atwww.csrhub.com,which rates and ranks
MNEs on several aspects of CSR, including “Employees” which, in
turn, includes OSH.85 Interestingly, the impression we can get from
datathatisfreelyavailable,86isthatOSHisrelativelyoftenpartofthe
CSRpolicies.87 
Toconclude,intermsofexpectedresponsiblebusinessconductbased

ontheOECDGuidelines,theUNGPsandtheILOMNEDeclarationit
istobeexpectedthatMNEsconsiderOSHaspartoftheirCSR.Thatthis
is indeed the fact, inpractice seems tobe confirmedby theverybrief
assessmentof(verylimited)availabledataoftwosources.

3.3. Human trafficking and forced labour
Compared toOSH, human trafficking and forced labour ismuch

easiertoidentifyinthecontextofCSR,sinceitisoneofthefourlabour
standardsthathavebeendeclaredfundamentalbytheILO.Hence,all
threeinitiativesincludetheabolitionofforcedlabouramongthetopics
theypromote.88AllthreemakegeneralreferencestotheILOConven-

81 NotthatIhaveclaimedthis,butitunderlinesthelimitationofthisstudywith 
afocusononlythesethreeinitiatives.

82 Seeatsa-intl.org/programs/sa8000/.
83 K.Papadakis(ed.),Shaping Global Industrial Relations. The Impact of International 

Framework Agreements.NewYork,PalgraveMacMillan,2011.
84 Ibidem, Table2Substantiveprovisionsininternationalframeworkagreements.
85 esg.csrhub.com/csrhub-data-schema(accessed2August2020).
86 Whichisfarfromrepresentative,butitisaboutwhattheinclusionofOSHaskey

aspectsignals.
87 content.csrhub.com/files/dash/CSRHub+Dashboard+Competitor+Benchma

rk--2019-03-28.pdf(accessed2August2020).
88 More specifically: Guideline V1d) OECD Guidelines; Commentary on Guid-

ingPrinciple12UNGPs;andGeneralPrinciple9andforMNEsspecificallyPrinciple 
25ILOMNEDeclaration.

http://www.csrhub.com
https://sa-intl.org/programs/sa8000/
https://esg.csrhub.com/csrhub-data-schema
https://content.csrhub.com/files/dash/CSRHub+Dashboard+Competitor+Benchmark--2019-03-28.pdf
https://content.csrhub.com/files/dash/CSRHub+Dashboard+Competitor+Benchmark--2019-03-28.pdf
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tionsonforcedlabour,namely,C29andC105.ApartfromtheConven-
tions,theILOhasalsoadoptedtwoRecommendations(R35andR203)
andaProtocol (P29)on the issueof forced labour.89Forced labour is
definedas“allworkorservicewhichisexactedfromanypersonun-
derthemenaceofanypenaltyandforwhichthesaidpersonhasnot
offeredhimself voluntarily.”90 The question iswhether forced labour
asunderstoodbytheILOalsoincludeshumantrafficking,particularly
inrelationtomigrantworkers.91 
ConventionC29doesnotmention trafficking,however,Article1(3)

P29 repeats thedefinitionofC29andadds to this that italso includes
government action “against trafficking in persons for the purposes of
forcedorcompulsorylabour.”However,noneoftheCSRinitiativesad-
dressmigrantworkersoramorespecificdutytocareformigrantwork-
ers,who,as iscommonknowledge,oftenare inaposition thatmakes
themvulnerable for traffickingand forced labour.Moreover,Principle
18 of the ILO’s MNE Declaration stipulates that MNEs “should give
prioritytotheemployment,occupationaldevelopment,promotionand
advancement of nationals of the host country at all levels in coopera-
tion […].”And although this is understandable from the assumption
thatoutsourcingactivitiesofMNEs(also)haveapositive impact,92 the
focus on nationals of the host country inherently includes the risk of
deterringattentionfrommigrantworkers.Ofcourse,suchtopicsashu-
man traffickingand forced labourarenot limited to countrynationals
only,however,thereisalsonoparticularincentivetodirectactivitiesto
preventormitigateadverseimpactsonmigrantworkers.
Comingbacktothetopicofforcedlabour,wecanseethatArticle

2(e)P29requiresstatestoadoptmeasuresthatsupport“duediligence
byboththepublicandprivatesectorstopreventandrespondtorisks
offorcedorcompulsorylabour.”Somethingonlyafewstateshaveact-
edupon,asindicatedinthepreliminaryremarkstothissection.Inthe
ILO’sMNEDeclarationwe can read that companies are expected to
“takeimmediateandeffectivemeasureswithintheirowncompetence
tosecure theprohibitionandeliminationof forcedorcompulsory la-

89 AllavailableinNormlexatwww.ilo.org.
90 Art.2(1)C29.
91 Migrantworkerssincetheyhavebeenidentifiedastheworkersmostatriskof

forcedlabourinthesetimesoftheCOVID-19pandemic(seeabove).
92 Principle1ILOMNEDeclaration.

http://www.ilo.org
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bour in their operations.”93 How they should do this is worked out
inPrinciple10,whichrefers to theUNGPs (asdo theOECDGuide-
lines94), amongwhich is (included) the role ofMNEs to respect hu-
manrights.95Basedonall thethree initiatives,MNEsarerequiredto: 
“(i) avoid causing or contributing to adverse impacts through their
ownactivities,andaddresssuchimpactswhentheyoccur;and(ii)seek
topreventormitigateadversehumanrightsimpactsthataredirectly
linkedtotheiroperations,productsorservicesbytheirbusinessrela-
tionships,eveniftheyhavenotcontributedtothoseimpacts.”96MNEs
“shouldcarryoutduediligenceto identify,prevent,mitigateandac-
countforhowtheyaddresstheiractualandpotentialadverseimpacts
that relate to internationally recognized human rights.”97 In order to
addresstheidentifiedadverseimpacts(orrisks)MNEsareencouraged
to have meaningful consultations with stakeholders, especially with
tradeunionsorotherformsofworkersrepresentationdoingjusticeto
the freedom of association and collective bargaining.98 However, the
UNGPsandOECDGuidelinesonlymention“stakeholders”without 
adirectspecificationoftheroleofworkers’representatives.99Indirectly
areferencetoaroleasstakeholderbyworkers’representativescanbe
foundintheexplanationonhowtheOECDGuidelinesandtheMNE
Declarationarelinkedtoeachother:

TheOECDGuidelinesandtheILOMNEDeclarationrefertothebe-
haviourexpected fromenterprisesandare intended toparallel and
notconflictwitheachother.TheILOMNEDeclarationcantherefore
beofuse inunderstanding theGuidelines to theextent that it isof 
agreaterdegreeofelaboration.100

 93 Principle25ILOMNEDeclaration.
 94 Commentary36OECDGuidelines.
 95 WhichstemsfromtheRuggieFramework“Protect,Respect,Remedy”andthat

formsthebackboneoftheUNGPs.Cf.GeneralGuidingPrincipleoftheUNGPs.
 96 Principle10(c)ILOMNEDeclaration;GuidingPrinciple13UNGPs,whichare

the same asGeneral PoliciesGuidelines 11 and 12 andCommentaries 17–20OECD
Guidelines.

 97 Principle10(d)ILOMNEDeclaration;GuidingPrinciples17,18and19UNGPs,
andresonatesGuideline10andCommentaries14,15and16OECDGuidelines.

 98 Principle10(e)ILOMNEDeclaration.
 99 Cf.GuidingPrinciple18(b)UNGPs;andGuideline14OECDGuidelines
100 Commentary48OECDGuidelines.
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Tosummarise,MNEsareexpectedtodealwiththeissueofhuman
traffickingandforcedlabour,asinnottocontributetoitdirectlyorto
prevent ormitigate itwhen indirectly involved.Theway they are ex-
pectedtodothisisviaactivitiesthatmeettherequirementsofduedili-
genceandinvolvestakeholders,amongwhichworkers’representatives.

3.4. Engagement 
The issueof engagement isdivided into two topics.Thefirst one

concerns compliance with or respecting contracts rather than using
forcemajeureasanargumenttoterminatecontractsatanystage.The
secondtopicisthepreservationofjobsandsecuringincomeswhenit
isnotpossibletokeepworkersemployed.
Thefirsttopic,respectingsuppliercontracts, isactuallyaquestion

ofengagement,orbetterofdisengagement.OnfirstglancetheOECD
Guidelinesgiveusthebestinsightintothisissue.101Themostrelevant
text we can find in the OECDGuidelines is Commentary 22, which
gives further explanation to the expectation of MNEs to prevent or
mitigate their direct and indirect adverse impacts on human rights.
Thecommentaryreadsasfollows:

Appropriateresponseswithregardtothebusinessrelationshipmay
includecontinuationof the relationshipwitha supplier throughout
thecourseofriskmitigationefforts;temporarysuspensionofthere-
lationshipwhile pursuing ongoing riskmitigation; or, as a last re-
sort,disengagementwith thesuppliereitherafter failedattemptsat
mitigation,orwheretheenterprisedeemsmitigationnotfeasible,or
becauseoftheseverityoftheadverseimpact.Theenterpriseshould
alsotakeintoaccountpotentialsocialandeconomicadverseimpacts
relatedtothedecisiontodisengage.

Relevantinthecontextofthisstudyisthatthiscommentarymakes
clearthatdisengagementisconsideredtobeameasureoflastresort.If

101 TheUNGPsonly refer to an?MNE/MNEs? touse its leverage toprevent or
mitigateadverseimpactsonhumanrights.Whensuchisreallynotpossible,anMNE
should terminate (dis-engage) its involvement.Cf.GP19and commentaryUNGPs.
SinceonthispointtheILOMNEDeclarationreferstotheUNGPsitprovidesnofurther
insights.
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alleffortstomitigatefail,thendisengagementcouldmaybebeconsid-
ered.Ontopofthis,theenterpriseshouldalsotakeintoaccountsocial
andeconomicadverseimpactsthatwillbetheconsequenceofthedis-
engagement.TheOECDGuidelinesand theUNGPshaveadditional
explanatorydocumentsregardingduediligenceandexercising lever-
age.102Theadditionalguidanceondisengagement isnotveryhelpful
as itmerelyrepeatswhat isalready in theexplanatorycommentaries
totheguidelines,however,theUNWorkingGroupsdocumentrefers
toadiscussionpaperpublishedbySOMOentitled“Should I stayor
should I go?” which explores the role of disengagement in human
rightsduediligence.103Inthisdocumentitismoreclearlystatedthat

[j]ust aswithanybusinessdecision, theUNGPsandOECDGuide-
linesexpectcompaniestoconductduediligenceonpotentialadverse
impactsofdisengagement.Thatis,theyshouldidentifypotentialad-
versehumanrightsimpactsresultingfromthedecisiontodisengage
andseektopreventormitigatethosepotentialimpacts.104

Adverseimpacts includeforinstancelossof jobsforworkers, loss
of tax revenues,andotherpotential localeconomic impacts resulting
fromahastydeparture.105A simple application of these expectations
totheCOVID-19pandemicsituationinwhichMNEshaveterminated
supplier contracts abruptlywould lead to the conclusion that this is
at least a form of irresponsible disengagement. However, when re-
viewing theseexpectations in thewidercontextofhumanrightsdue
diligence, these rules seem to apply only in the situation of adverse
impacts on human rights. TheCOVID-19 pandemic has adverse im-
pactsonhumanrights,butnot thekindthat ismeantby theserules.
Hence, thequestion remainswhetherCOVID-19as suchcouldcount

102 FortheUNGPsthisisthereporttotheUN’sGeneralAssemblybytheWorking
Groupontheissueofhumanrightsandtransnationalcorporationsandotherbusiness
enterprises, submittedpursuant toHumanRightsCouncil resolutions17/4and35/7, 
16 July 2018, available at www.ohchr.org; and for the OECDGuidelines this is the
OECDDueDiligenceGuidanceforResponsibleBusiness,availableathttps://mneguide-
lines.oecd.org.

103 DatedApril2016andavailableatwww.somo.nl.
104 SOMO,Should I stay or should I go?,DiscussionPaper(April2016),6(availableat

www.somo.nl).
105 Ibidem.

http://www.ohchr.org
https://mneguidelines.oecd.org
https://mneguidelines.oecd.org
http://www.somo.nl
http://www.somo.nl
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asacausefordisengagementinthecontextoftheseguidelines.Ifyes,
thereisanexpectationthattheydisengageinaresponsiblemanner,if
no,COVID-19 isnot anaccepted cause fordisengagement at all and
theexpectationisthatMNEswouldsimplystayengaged.
Althoughtheguidelines in the three initiativesarenotdecisive in

what is to be expected fromMNEs in general terms of engagement,
it can be concluded that eitherCOVID-19 is no cause for disengage-
ment,andifitisitshouldbedoneinaresponsible,soaduediligence
manner.Withthis inmindwecannowmoveontothesecondissue:
preservingjobsandsecuringincomes.
Oneoftheconsequencesofdisengagement,orterminationofsup-

plier contracts, is thatmany suppliers had to terminate employment
relationshipswiththeirworkers.Thishad(andatthemomentofwrit-
ing thisarticle, stillhas)ahuge impacton the livesof thoseworkers
sincethelossofthejobalsomeansthelossoftheonlyormainsource
of income.106 In many home countries of the suppliers there are no
alternativesourcesofincomesuchasunemploymentbenefitsorsocial
assistance.107 In some countries this has resulted innot only a health
and economic crisis, but also in a humanitarian crisis.108 Hence the
strongcallonMNEstopreservejobsandsecureincomes.Butwhatis
expectedfromMNEsonthis?Wealreadyknowthereissomeexpecta-
tionofMNEstostayengagedwiththeirsuppliersandthatdisengage-
mentmayeithernotbeacceptableunderhumanrightsduediligence
or subject to an assessment on the adverse impacts of it. But what
abouttheobligationofMNEstopreservejobsandsecureincomes?
TheOECDGuidelinesandUNGPsdonotaddressthisatall.Not

a surprise, sincematerially their scopes are limited to the ILO’s fun-
damentallabourstandards.109Ifanythingcouldbefoundinthesetwo
initiatives it is only by a positive interpretation of the prohibition of

106 Cf.CleanClothesCampaign,Garment workers need apparel companies’ assurance 
that they will be paid during this crisis,published1June2020,availableatcleanclothes.org.

107 Seeabove.Seealso:AvideobyGuyRyderSocial protection a vital part of the pan-
demic response(availableatwww.ilo.org–COVID-19andsocialprotection);andmore
generallytheILO’swebpageonsocialprotectionwhereitisstatedthatmerely27%of
workersaroundtheworldhaveaccesstosocialprotection:www.ilo.org/global/topics/
social-security/lang--en/index.htm(accessed3August2020).

108 L. Schnirring,Global COVID-19 total nears 14 million amid appeal for nations in  
crisis,‘CIDRAPNews’ 17July2020.

109 SeeaboveontheissueofOSH.

http://www.cleanclothes.org
http://www.ilo.org
http://www.ilo.org/global/topics/social-security/lang--en/index.htm
http://www.ilo.org/global/topics/social-security/lang--en/index.htm
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forced labour,namely, the right to freely chooseworkandwith that
apositiveobligationforstatestomakeeffortstoachievefullemploy-
ment.110 However, this is an expectation of the behaviour of States,
whataboutMNEs?Principle16of the ILO’sMNEDeclarationstipu-
latesthatMNEs,“particularlywhenoperatingindevelopingcountries,
should endeavour to increase employment opportunities and stand-
ards.” Moreover, in terms of income security, MNEs are stimulated
to complement “ublic social security systems and help to stimulate
further their development, including through their own employer-
sponsoredprogrammes.” 111ThemostinterestingprincipleintheILO’s
MNEDeclarationthoughisnumber33whichreadsasfollows:

Multinational enterprises as well as national enterprises, through
active employment planning, should endeavour to provide stable
employment for workers employed by each enterprise and should
observefreelynegotiatedobligationsconcerningemploymentstabil-
ityandsocialsecurity.Inviewoftheflexibilitywhichmultinational
enterprisesmayhave,theyshouldstrivetoassumealeadingrolein
promoting security of employment, particularly in countrieswhere
the discontinuation of operations is likely to accentuate long-term
unemployment.

Providing stable employment and promoting security of employ-
ment couldbe interpretedas“preserving jobs.”Albeit suchan inter-
pretation is reserved for the ILO’sGoverning Body,112 itmay not be
toomuchofastretch.Particularlynotwhenreadingit inconjunction
withPrinciple34,which resonates theduediligenceapproachof the
generalexpectationsondisengagement.113

110 Cf.Article11ILORecommendationR205‒EmploymentandDecentWorkfor
PeaceandResilienceRecommendation(2017).

111 Principle22ILOMNEDeclaration.
112 Annex2totheILOMNEDeclarationOperationalTools,Section3Procedurefor

theexaminationofdisputesconcerningtheapplicationoftheTripartiteDeclarationof
PrinciplesconcerningMultinationalEnterprisesandSocialPolicybymeansofinterpre-
tationofitsprovisions(interpretationprocedure).

113 Principle34ILOMNEDeclarationreads:“Inconsideringchangesinoperations
(including thoseresulting frommergers, takeoversor transfersofproduction)which
wouldhavemajoremploymenteffects,multinationalenterprisesshouldproviderea-
sonablenoticeofsuchchangesto theappropriategovernmentauthoritiesandrepre-
sentativesoftheworkersintheiremploymentandtheirorganizationssothattheim-
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3.5. Replacing just-in-time management with a resilient 
(production) demand system

Thelast issuethatsurfacedduringtheCOVID-19pandemicisthe
call for a more resilient (production) demand system. The current
prevailingsystemofJust-In-Time(JIT)managementhasproventobe
vulnerable in twoways: instant shortagesof (essential)productsand
immediate cancellation of orders (termination of contractswith sup-
pliers, resulting inmany instancesof the terminationof employment
contracts).114So, thequestionhas tobeasked:What isexpected from
MNEsinthisrespect?
Tounderstandwhat is expected fromMNEs in termsofmanage-

mentstrategy,wehavetofirst lookatwhat isexactlyunderstoodby
humanrightsduediligence.AsTrebilcockhasshowedinherdisquisi-
tionofduediligence, human rightsduediligence is not the sameas
how due diligence is understood in corporate law.115 The first para-
graphofexplanationtoGuidingPrinciple18oftheUNGPs116isvery
instrumentalinunderstandingthis.Infullitreads:

Theinitialstepinconductinghumanrightsduediligenceistoiden-
tifyandassessthenatureoftheactualandpotentialadversehuman
rights impacts with which a business enterprise may be involved.
Thepurposeistounderstandthespecificimpactsonspecificpeople,
givenaspecificcontextofoperations.Typicallythisincludesassess-
ing thehuman rights contextprior to aproposedbusiness activity,
where possible; identifying who may be affected; cataloguing the
relevanthumanrightsstandardsandissues;andprojectinghowthe
proposed activity and associated business relationships could have
adversehumanrightsimpactsonthoseidentified.

plicationsmaybeexaminedjointlyinordertomitigateadverseeffectstothegreatest
possible extent. This is particularly important in the case of the closure of an entity
involvingcollectivelay-offsordismissals.”

114 Seesection2.
115 A.Trebilcock,Due Diligence on labour issues – Opportunities and limits of the UN 

Guiding Principles on Business and Human Rights, in: ‘ResearchHandbookonTransna-
tional Labour Law,A. Blackett andA. Trebilcock (eds), Cheltenham, Edward Elgar,
2015,p.93–107.

116 SimilartoengagementtheILO’sMNEDeclarationdoesnotaddmuchtothisas
itreferstotheUNGPsonthispoint.
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Essential in thisexplanation is that typical for thefirststep inhu-
man rightsduediligence is that theMNEassesses thehuman rights
contextpriortoaproposedbusinessactivity.Onecaveatthough.From
thequotedfragmentitisnotclearwhatismeantby“aproposedbusi-
nessactivity”orbusinessoperations.TheOECDismoreelaborateon
this inpoint2.1of theDueDiligenceGuidanceforResponsibleBusi-
ness Conduct which clarifies that MNEs are expected “to carry out 
abroadscopingexercisetoidentifyinallareasofthebusiness,across
itsoperationsandrelationships,includinginitssupplychains,where
RBC risks are most likely to be present and most significant.” This
includes,amongothers,informationaboutsectoral,geographic,prod-
uct, and enterprise risk factors. Information about sectoral elements
couldforexamplebe“productsandtheirsupplychains,servicesand
other activities,” and about geography “governance and rule-of-law,
conflict,pervasivehumanrightsorenvironmentaladverseimpacts.”117 
It becomes clearer in the last point on “practical actions,” which is
aboutupdatingtheassessmentwhentheMNEchangessomethingin
itsoperations,suchas“operatinginorsourcingfromanewcountry;
developinganewproductorservicelinethatvariessignificantlyfrom
existinglines;changingtheinputsofaproductorservice;restructur-
ing,orengaginginnewformsofbusinessrelationships(e.g.mergers,
acquisitions,newclientsandmarkets).” 118
Whatwegetfromthisisthat“businessoperations”doesnotseem

to include impacts of themodus operandi applied in the execution of
theactivities.Hence,itdoesnotseemtorequireanimpactassessment
ofthemodelthatisusedtogoverntheactivities,suchasJITmanage-
ment.IfIunderstandthiscorrectly,itisaseriousshortcomingofthese
guidelines.NotonlyhastheCOVID-19pandemicexposedtheconse-
quence of JITmanagement in times of crisis, but also from a labour
rightspointofviewseveraladverseimpactsareobviousconsequences
ofJITmanagementasmodus operandi.
AsalreadyelaboratedoninSection2,theJITmanagementischar-

acterisedasaproductionondemandsystemtominimisestocks.Con-
sequently,ordersareplacedas lateaspossibleresulting inhightime
pressureontheproduction.PartoftheJITmanagementalsoinvolves

117 Point2.1,subbOECDDue Diligence Guidance for Responsible Business Conduct.
118 Ibidem.Point2.1,subg.
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short-termcontractswithsuppliers.It isnotuncommonthatperpro-
duction activity a separate commission contract is concluded. This
makes it difficult for suppliers tomanage theirworkload.One effect
isthatsuppliersoverbookthemselveswhichresultsinsub-contracting
practices to among others, companies that do not care much about
human rights (sometimes characterised as sweatshops) or to home-
workers (which enhances the risk of child labour).Another effect is
that (excessive) overtime needs to be made to meet the production
deadlines,anditisawell-knownfactthatthenumberofworkplaceac-
cidentsgrowsexponentiallywiththenumberofworkinghours.Alast
effect tomentionhere is thatbecause the supplieroperates inuncer-
taintyaboutcommissions,he,asanemployer,islimitedinhisoptions
toengageinsecureemploymentrelationshipswiththemajorityofhis
workers.Hence,manyworkershavetoenterintoshort-timecontracts.
The picture that we see emerge from JIT management asmodus 

operandi forthebusinessoperationsisonefilledwithuncertaintyand
(potential)adverseimpactsonhumanrights.Moreover,itaffectsthree
outofthefourissuesaddressedinthisarticle:OSH;engagement;and
employmentsecurity.Unfortunately,thisisanunder-researchedtopic
in labour law,whichmakes it difficult to substantiate these adverse
impactsofJITmanagement.119However,evenwhenthiscannotbesub-
stantiated,duediligencerequiresMNEsto“identify,prevent,mitigate
and account forhow they address their actual andpotential adverse
impacts[…].” 120Therelevantwordhereis“potential”adverseimpacts
resulting from theMNEs’ activities. Potential refers to the impact it
couldhaveeventhoughithasnotmanifesteditselfyet.Thequestion
iswhether“potential”alsoreferstoimpactsthatexistsintheoryonly.
There are no clear indications for the latter, but even if there were,
it would not help usmuch, because the term “business operations”
doesn’t encompass themodus operandi of thoseactivities.As such the
conclusionmustbethatthereisnoexpectationofMNEstochangeJIT
managementastheirmainmodus operandi intoalessvolatiledemand
systemthatismoreresilientandfitsthe21stcentury.

119 Infact,Iamnotawareofanystudymakingtheselinkssoclear,alsonotinother
disciplines.

120 Commentary14OECDGuidelines.
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4. Concluding remarks 
Following strong moral appeals to MNEs to behave socially re-

sponsible regarding their supply chains, we started with the ques-
tionwhat kind ofRBC is expected fromMNEs in these times of the
COVID-19pandemic.Thefocusof thisquestionare labourrights.To
understandwhatMNEsarecalledupontodoweanalysedthosecalls
and translated them into labour rights issues. By tracing ruptures in
productionprocesses, itwaspossible to identify the labour rights is-
sues, albeit in sketchymanner. The issues that kept surfacing in this
analysis are: occupational safety andhealth (OSH), including coping
withpeakworkinghoursforthosewhohavetoworkduringthetimes
ofCOVID-19,andPPE;andareductioninworkinghoursresultingin
furloughing or (partial) termination of the employment relationship.
Asthirdissuementionedbysomeisaheightenedriskofhumantraf-
fickingandforcedlabour.ForthepurposeoftheanalysisinSection3
these issueswerere-formulatedintermsofexpectedRBCintimesof
theCOVID-19pandemic.
With respect to the first expected RBC, to ensure all necessary

COVID-19OSH-measures are takenand followed for those that con-
tinue towork,we found thatOSH ingeneral is a recognised subject
ofCSR.Eventhoughitisnotafundamentallabourstandard,itisone
ofthetopicscoveredbytheILO’sMNEDeclaration.Moreover,itisa
topic that canbe found inmanyMNEs’CSRpolicies.Beinga recog-
nisedtopicofCSR(orRBC) in the lawin thebooksaswellas in the
lawinpractice,itisanRBCthatcanbeexpectedfromMNEs.
Devotingspecialattentiontohumantraffickingandformsofforced

labour,especiallytomigrantworkerswhoareinaheightenedvulner-
ablepositionisthesecondexpectedRBC.Thereisnodoubtthatforced
labourispartoftheCSRissuessinceitisoneofthefourfundamental
labourstandards.BecauseallinstrumentsrefertotheILOConventions
andRecommendations,thisalsoappliesfortheinterpretationwhether
forced labour to also includes human trafficking. However, migrant
workers as a target group requiring special attention are not men-
tioned.Wecouldreasonthatitisnotnecessarybecausetheywouldget
ontheradarbydealingwiththeissueshumantraffickingandforced
labour.However, the strong focus on country nationals seems to di-
vertattentionfrommigrantworkers.Therefore,itisdoubtfulwhether
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MNEs can be expected to have special attention for the (heightened
vulnerable)positionofmigrantworkers,whichisthemainissuehere.
ThethirdRBCconcernsissuesofengagementwiththesuppliers.In

thisrespectwefoundthatingeneralthereexistsastrongexpectationof
MNEstostayengagedinordertopreventormitigateadverseimpacts
of theirbusinessactivities:disengagement isconsidered tobeamea-
sureoflastresort.Furthermore,ifanMNEdecidestodisengagewith
itssupplier,itneedstoassessthesocialandeconomicadverseimpacts
thereofinaccordancewiththerulesofduediligence.Adverseimpacts
include, among other things, loss of jobs , loss of tax revenues, and
otherpotential local economic impacts resulting fromahastydepar-
ture.This isexactlywhathappenedduring theCOVID-19pandemic.
There is one caveat though: the question is whether the COVID-19
pandemic counts as a human right giving cause to disengagement.
Afterall, itarehumanrightsimpactsthatgiverisetopreventiveand
mitigating activities, which eventuallymay result in disengagement.
If COVID-19 can be considered as giving cause for disengagement,
theexpectationisthatitisdoneinaresponsiblemanner.IfCOVID-19
cannotbeconsideredasgivingcausefordisengagement,theexpecta-
tionisthattheMNEstaysengaged,afterallthereisno(humanrights)
reasonfordisengagement.Whateveritis,abruptdisengagement,asis
shownduringtheCOVID-19pandemic,isnottheexpectedRBC.
Thesecondsubjectofengagement thatwasaddressed is the issue

of preservation of jobs and securing of income.Herewe found that
theILO’sMNEDeclarationexpectsMNEstocontributetoboth.More
particularly,MNEsareexpected toprovidestableemployment,orat
leastpromotesecurityofemployment,andtocomplement“publicso-
cialsecuritysystemsandhelptostimulatefurthertheirdevelopment,
including through their own employer-sponsored programmes.”121 
ThisleavesampleroomtounderstandthatRBCrequiresMNEstocare
about their suppliers in timesof theCOVID-19pandemic.Especially
whencombinedwiththegeneralexpectationofengagement.
Anyexpectations tochange the JITmanagement system intoa less

volatiledemandsystemthat ismoreresilientandfits the21stcentury,
haveperished in our analysis.AlthoughMNEshave to assess the ad-
verse impacts of their business activities or operations, this seemsnot

121 Principle22ILOMNEDeclaration.
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to include also the modus operandi. The examples given of activities
that should be assessedmake clear thatmodus operandi is not among
them.Fromalabourrightspointofviewthisseemsaseriousshortcom-
ing. JITmanagement is a cause of several (potential) adverse impacts
on labour rights, including (excessive) overtime, workplace accidents,
employment insecurity andweak engagement.All issues thatwe also
identified as issues of RBCMNEs are called upon in this time of the
COVID-19pandemic.Thepandemichasmerelymadetheseissuesmore
conspicuous,buttheyarenotnewandseemtobeinherenttoJITman-
agement.Thismakestheexclusionofmodus operandiasbusinessopera-
tion evenmore of a serious shortcoming in current CSR policies. For
now, the conclusionmust be that there is no expectation ofMNEs to
change JITmanagementas theirmainmodus operandi ina lessvolatile
demandsystemthatismoreresilientandfitsthe21stcentury.Allinall,
itisclearthatthereismorethanmerelyamoralobligation,indeedthere
isa(quasi-)legalobligationforMNEstobehaveasresponsiblebusiness-
eseven,orespecially,intheseharshtimesoftheCOVID-19pandemic.
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Responsabilité sociale des entreprises pendant la pandémie de COVID-19
Résumé

La pandémie de COVID-19 a provoqué diverses perturbations dans les chaînes de
productiondansdesentreprisesmultinationales,parmi lesquelles labaissedesventes,
conséquence courante des mesures de confinement (lockdown measures). Toutefois, il 
y en a d’autres, comme des annulations inattendues des promesses d’achat, la sus-
pensiondupaiementpour lesproduitsdéjà achetés et desproduits toutprêts et, par
conséquent, larupturedescontratsde travail.Lesorganisations internationalesetnon
gouvernementalesontsollicité lesentreprisesmultinationalesd’adhérerauprincipede 
la responsabilité sociale des entreprises (RSE) et de respecter les contrats. Le but 
del’articleestd’analyserdansquellemesurecetappelmoralestaussiunesortedere-
coursjuridiqueissudesnormesinternationalesrégissantlaRSE.Aprèsavoirprésentéet
évaluél’importancedesprincipauxproblèmesliésaufonctionnementdudroitdutravail
àl’époquedelapandémiedeCOVID-19,lesproblèmesainsiidentifiésontétéanalysés
séparément et endétail.Les conclusions indiquentque les entreprisesmultinationales
sonteneffetobligéesd’assumerleursresponsabilitésnonseulementmoralement,mais
aussienapplicationdesnormesinternationales(quasi)juridiquesdelaRSE.
Mots-clés:RSE,COVID-19,PrincipesdirecteursdesNationsUniesrelatifsauxentre-
prisesetauxdroitsdel’homme,chaînesdeproductionmondiales,entreprisesmulti-
nationales,OIT (Organisation internationale du travail),Responsible Business Conduct 
(conduiteresponsabledesentreprises)

Odpowiedzialność społeczna przedsiębiorstw 
w czasie pandemii COVID-19

Streszczenie
Pandemia COVID-19 spowodowała różnego rodzaju zaburzenia w łańcuchach pro-
dukcyjnychprzedsiębiorstwwielonarodowych.Jednymznich jestspadeksprzedaży
jako powszechna konsekwencja obostrzeń związanych z zakazem przemieszczania
się (lockdown measures), których skutkiem są nieoczekiwane rezygnacje z transakcji
zakupu towarów, nierealizowanie płatności za towary już zakupione i za gotowe
produkty i –wdalszej konsekwencji – zrywanie umówo zatrudnienie.Organizacje
międzynarodowe i pozarządowe zaapelowały do przedsiębiorstwwielonarodowych
oprzestrzeganiezasadyspołecznejodpowiedzialnościbiznesu(CSR)irespektowanie
umów.Celemartykułujestanalizastopnia,wjakimtenmoralnyapel jest jednocześ-
nie rodzajem prawnego wezwania płynącego z międzynarodowych norm regulują-
cychCSR.Poprzedstawieniu ioceniedoniosłościgłównychproblemówzwiązanych
zfunkcjonowaniemprawapracywdobiepandemiiCOVID-19,osobnejanaliziepod-
danezostały rozpoznanew ten sposóbzagadnienia.Wewnioskachwskazuje się, że
przedsiębiorstwawielonarodowerzeczywiście sąnie tylkomoralniezobligowanedo
podjęciaodpowiedzialności,leczrównieżwoparciuo(quasi-)prawnemiędzynarodo-
wenormyCSR.
Słowa kluczowe: CSR, COVID-19, Wytyczne ONZ dotyczące biznesu i praw czło-
wieka, globalne łańcuchy produkcyjne, przedsiębiorstwawielonarodowe, ILO (Mię-
dzynarodowa Organizacja Pracy), Responsible Business Conduct (Odpowiedzialne
postępowaniewbiznesie)


