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Reasonable accommodation beyond disability  
and the concept of vulnerability in Europe

Summary
Thearticle addresses theprovisionof reasonable accommodationwithin the context
of the European Union, in particular within EU labour law. Specifically, the provi-
sion of reasonable accommodation is enshrinedwithin the framework provided by
non-discriminationlaw.Furthermore,thearticleintroducestheconceptofvulnerabil-
itywhich represents a new andpioneering category especially in legal studies. The
researchquestionwonderswhether itwouldbe feasible to expand theprovisionon
reasonableaccommodationbeyondthegroundofdisabilityconsideringvulnerability
asanencompassingcategorytobeusedinordertoevaluatewhetherareasonableac-
commodationcanberequiredornot.Tothisaim,ithastobenotedthatdisabilityis
theonlygroundbasedonwhichareasonableaccommodationcanbeprovidedunder
theEUlaw.
Keywords: non-discrimination, labour law, reasonable accommodation, vulnerabili-
ty,inclusion

1. Introduction
WithintheEuropeanUnion,theprovisiononreasonableaccommoda-
tion has been introduced by the Directive 2000/78 enhancing “equal
treatment inemploymentandoccupation”,but limitedlyonlyon the
ground of disability1. However,within EU law, the extension of the
duty to accommodate on the basis of other grounds rather thandis-
abilityhasalreadybeensuggested2.

1 CouncilDirective2000/78/ECof27November2000establishingageneralframe-
workforequaltreatmentinemploymentandoccupation.

2 L.Waddington:Reasonable accommodation, time to extend the duty to accommodate be-
yond disability?“NederlandsTijdschriftvoordeMensenrechtenNTM|NJCM-Bulletin”
2011,Vol.36,No.2.
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Moreover, in 2007 the European Commission announces a new
strategyforboostingemployment,named ‘flexicurity’3.TheCommis-
sionspecifiesascomponentsofflexicuritythe“effectiveactivelabour
marketpolicies”,whichhistoricallyaimtocounteractunemployment
withparticularattentiontocertaingroupsaffectedbydiscrimination4.
Specifically, the Communication states as likely common principles
that:“Flexicurityshouldsupportgenderequalitybypromotingequal
access to quality employment for women andmen, and by offering
possibilities to reconcile work and family life as well as providing
equalopportunitiestomigrants,young,disabledandolderworkers”5.
SuchstatementshowsthattheCommission’sstrategyinvolvesseveral
groupsconsideredinneedofsupportandactionbytheUnion.
Concerning reasonable accommodation, it is opportune to recall

that the reasonable accommodations have been conceived originally
inNorthAmerica in relation tootherground thandisability,namely
religion6.
Specifically,intheUnitedStatesofAmericatheUSEqualEmploy-

mentOpportunityActof1972,modifyingtheCivilRightsActof19647,
introducedthedutytoaccommodate,andsubsequentlyinCanadathe
SupremeCourtdeclared theduty toaccommodatewith theO’Malley 
caseof19858.Originally, inbothsituations theduty toaccommodate
waslinkedtoreligiousbeliefanditcouldbeimplementedonlyifnot
requiring an undue hardship from the employer9. In particular, it is
interestingtonotethattheCanadianSupremeCourtfoundstheduty
toaccommodateon theOntarioHumanRightsCoderecognizing the

3 EuropeanCommission.CommunicationfromtheCommissionto theEuropean
Parliament,theCouncil,theEuropeanEconomicandSocialCommitteeandtheCom-
mitteeoftheRegions.TowardsCommonPrinciplesofFlexicurity:Moreandbetterjobs
throughflexibilityandsecurity,COM/2007/0359final.

4 Ibid.,p.5.
5 Ibid.,p.9.
6 E. Bribiosa and I. Rorive: Reasonable Accommodation Beyond Disability in Europe? 

2013, European Commission, pp. 12–19.
7 USEqualEmploymentOpportunityActof1792modifyingtheCivilRightsAct

of1964.
8 OntarioHumanRightsCommission(O’Malley)v.Simpsons-Sears,[1985]2SCR

536.
9 E.Bribiosaand I.Rorive:Reasonable Accommodation Beyond Disability in Europe?

2013,EuropeanCommission,pp.12–19.
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right of the employee to demand for “reasonable steps towards an
accommodationbytheemployer”10.TheCourtspecifiesthatthe“rea-
sonablestepstoaccommodate”theplaintiff’sdemandsdonothaveto
interferewith the employers’ business anddonot have to constitute
anunduehardship(orexpense)upontheemployer11.Specifically,itis
worthwhile to note that theOntarioHumanRightsCode recognizes
“therighttobefreefromdiscriminationinemployment”andonsuch
statementitisestablishedthedutytoaccommodate12.
Introducingthecategoryofvulnerability,ithasbeenobservedthat

vulnerability has been used in some academic literature to address
“inequalitiesoradversitiesofsomekind”13.Specifically,withindisabil-
itystudiesithasbeenarguedthat“whenvulnerabilitydiscoursesare
operationalized, theyareboundupwithdisempoweringandpatron-
isingsocialprocesses,underminingthepositionandrightsofcitizens
and diminishing attention to the responsibility of society in creating
adversity”14.
Amongtheselines,itappearsself-evidentthatthereexistsofacon-

nection between vulnerability and discrimination. In furtherance of
suchreasoning, itwouldbepossibletorecognizealinkbetweenvul-
nerabilityandtheprovisionofreasonableaccommodation.
Thispaperattemptstostress theopportunityandperhapsthene-

cessity toanewcategory, suchas thecategoryofvulnerability inre-
lation to theprovisionof reasonableaccommodationwithin the legal
framework provided by the non-discrimination law specifically ap-
pliedtothecontextofemploymentandlabourlaw.
The paper refers to academic works as well as to judgements in

order to analyse and discuss the existence of a correlation between
reasonableaccommodationandindirectdiscrimination.Subsequently,
the paper analyses the concept of vulnerability andmore specifical-
ly the position that such a category holds or can hold in relation to

10 OntarioHumanRightsCommission(O’Malley)v.Simpsons-Sears,[1985]2SCR
536,p.555.

11 Ibid.,p.555.
12 Ibid.,p.554
13 K.Brown,K.EcclestoneandN.Emmel:The Many Faces of Vulnerability.“Social

Policy&Society”2017,Vol.16,No.3,pp.497–510,p.497.
14 K.Brown,K.EcclestoneandN.Emmel:The Many Faces of Vulnerability.”Social

Policy&Society”2017,Vol.16,No.3,2017,pp.497–510,pp.500–501.
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non-discrimination law and the duty to accommodate. To this aim,
thepaperembracesatfirstadescriptivemethodologyconcerningthe
evolutionandpracticeofsuchdutybythelegislatorsandtheCourts,
with particular attention to Europe and the European Union. Then,
the paper attempts to critically discuss the issue at stake in order to
exploreapossible innovativereadingoftherelationbetweenindirect
discriminationand theduty toaccommodate, extending the rangeof
protectionprovidedby theduty toaccommodate intoothergrounds
of discrimination. Eventually, the paper will conclude with discuss-
ingandevaluatingtheconceptofvulnerabilityinconnectionwiththe
provisionofreasonableaccommodation.

2. Reasonable accommodation and indirect discrimination  
in Europe

TheDirective 2000/78 introducedwithin the EU law the duty to ac-
commodate,butitalsorepresentsalandmarksteptowardsamorein-
clusiveapproachtowardsdiscriminatedpeopleandespeciallypersons
withdisabilities.However, the legislationonreasonableaccommoda-
tion has been influenced by the adoption of the UN Convention on
theRightsofPersonswithDisabilitiesof200615. Indeed, theConven-
tionbroughtsomeimportantnovels.Specifically, totheextentof this
paper,theutmostnovelisindubitablyrepresentedbytherecognition
of thedenialof reasonableaccommodationsas a formofdiscrimina-
tion.However, it is not fully clearwhich form of discrimination the
denial of reasonable accommodation constitutes. In this regard, ana-
lysing the duty to accommodate on the ground of religion, Vickers
declares “that a failure to accommodate a request for different treat-
mentbyreligiousemployeesmayamounttoindirectdiscrimination”,
stressingthatindirectdiscriminationreferstoagroup,whilethepro-
visionofreasonableaccommodationisstrictlytailoredonthespecific
individual’ssituation16.Inthissense,WaddingtonandAartarguethat
thedenialofreasonableaccommodationshouldbeconceivedasasui 
generisformofdiscriminationsinceitreferstothepersonalexperience

15 UNGeneralAssembly,Conventionon theRightsofPersonswithDisabilities:
resolutionadoptedbytheGeneralAssembly,24January2007,A/RES/61/106.

16 L.Vickers:Religion and Belief Discrimination in Employment – EU Law,p.21.
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of an individual, rather than a group, and furthermore the duty to
accommodatediffersfromdirectandindirectdiscrimination,because
the “reasonable accommodation discrimination typically emerges in
responsetothefailuretomakeanadaptationtoensureequalopportu-
nitiesandcommonlydoesnotfollowfromdifferentiationonaforbid-
den or seeminglyneutral ground – adistinctionwhich is sometimes
difficulttoapplywithrespecttogroups”17.
In furtherance of such reasoning, considering Directive 2000/78,

which states the duty to accommodation at Article 5, provides its
definition of ‘indirect discrimination’ at Article 2(2)(b)18 and further
it specifies atArticle 2(2)(b)(ii)19 that an indirect discriminationmay
occurunlesstheduty-bearercomplieswiththeobligationofArticle5,
i.e.thedutytoaccommodate.Additionally,ithastobenotedthatthe
Article2(2)(b)(ii)referstopersonswhoshow“aparticulardisability”.
Interestingly,onthematter,theAdvocateGeneralSharpstoninthe

opiniontotheConejerocaseaffirmsthatconsideringasituation“which
mayamount to indirectdiscrimination for thepurposesof thedirec-
tive,itisfirstnecessarytoconsidertheapplicationofArticles2(2)(b)(ii)
and5of thedirective”20.Therefore, it seems that theDirectivedraws
some consonancebetween indirectdiscriminationand reasonable ac-
commodation.

17 L.WaddingtonandA.Hendriks:The Expanding Concept of Employment Discrimina-
tion in Europe- From Direct and Indirect Discrimination to Reasonable Accomodation Discrim-
ination. “International JournalofComparativeLabourLawand IndustrialRelations”
2002,Vol.18,Issue4,pp.403–428,p.426.

18 Directive2000/78Article2(2)(b):
“indirectdiscriminationshallbetakentooccurwhereanapparentlyneutralpro-
vision,criterionorpracticewouldputpersonshavingaparticularreligionorbe-
lief,aparticulardisability,aparticularage,oraparticularsexualorientationat
aparticulardisadvantagecomparedwithotherpersons”.

19 Directive2000/78Article2(2)(b)(ii):
“asregardspersonswithaparticulardisability,theemployeroranypersonor
organisation towhomthisDirectiveapplies, isobliged,undernational legisla-
tion,totakeappropriatemeasuresinlinewiththeprinciplescontainedinArti-
cle5inordertoeliminatedisadvantagesentailedbysuchprovision,criterionor
practice”.

20 OpinionofAdvocateSharpston,ontheJudgmentoftheCourtofJusticeofthe
EuropeanUnion, Judgement of theCourt (ThirdChamber) of 18 January 2018Car-
los Enrique Ruiz Conejero v Ferroser ServiciosAuxiliares SA andMinisterio Fiscal,
C-270/16,para.65.
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In this sense, it isworthwhile tomentionHenrard’swork,which
argues that theduty toaccommodatecanbe“related to,and interre-
latedwith, duties of differential treatment and the prohibition of in-
directdiscrimination”,bothbelongingtothesphereoftheprohibition
ofdiscrimination21.
At this stage, it is opportune to briefly analyse themost relevant

decisions tookby theEuropeanCourtofHumanRightson the issue
of reasonableaccommodationand indirectdiscrimination inorder to
furtherdeveloptheinvestigation.

3. Indirect discrimination and the duty to accommodate 
before supranational Courts

Theduty to accommodatehas beenmatter alsobefore supranational
courts, above all the Court of Justice of the EuropeanUnion (CJEU)
and the European Court of Human Rights (ECtHR). Thereby, it is
worthwhile and opportune to brieflymention and disclose a few of
suchcaselaw.
About the European Court of Human Rights, a prominent22 and

seminal23 case law recognizing a de facto duty to provide reasonable
accommodationistheThlimmenoscaseof2000,concerningtheground
of religion24.Thecaseconcernsapersonwhorefused towearamili-
taryuniformduetoreligiousbeliefandasaresultwasconvictedfor
disobeying,withouthavingbeenofferedan alternative solution25.To
thisregard,theCourtobservesthat:“Therightnottobediscriminated
against in theenjoymentof the rightsguaranteedunder theConven-
tion is also violated when States without an objective and reasona-
ble justification fail to treat differently persons whose situations are

21 K.Henrard:Duties of Reasonable Accommodation in Relation to Religion and the Euro-
pean Court of Human Rights: A Closer Look at the Prohibition of Discrimination, the Freedom 
of Religion and Related Duties of State Neutrality,p.61.

22 L.Waddington:Reasonable accommodation, time to extend the duty to Accommodate 
beyond disability?“NederlandsTijdschriftvoordeMensenrechtenNTM|NJCM-Bulle-
tin”2011,Vol.36,No.2,p.195.

23 K.Henrard:Duties of Reasonable Accommodation in Relation to Religion and the Euro-
pean Court of Human Rights: A Closer Look at the Prohibition of Discrimination, the Freedom 
of Religion and Related Duties of State Neutrality,p.67.

24 ECtHR.Thlimmenosv.Greece.Applicationno.34369/97.
25 Ibid.,par.2.
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significantly different”26. Commenting the case at issue, De Schutter
affirmsthat“Theimportanceofthiscaseliesnotonlyinitsintroduc-
tionof theconceptof indirectdiscrimination into thecase-lawof the
ECtHR,butalsoarguablyinitscontributiontotheconceptofreason-
ableaccommodation”27.Along these lines,on thebasisof theCourt’s
words,itcanbearguedthatthefailuretoprovideadifferenttreatment
tosomeonebeinginadifferentsituationcanbeidentifiedasadutyto
accommodateaspecificindividual’scircumstance.
Additionally,itseemsthataconsonancebetweenindirectdiscrimi-

nationandreasonableaccommodationcanbe found. Inotherwords,
it can be claimed that an indirect discrimination can be avoided if
a reasonable accommodation is provided. Under such a pattern, the
common denominator can be identified in the principle of substan-
tiveequalitywhichis“lessconcernedwithequaltreatmentandmore
focusedonequalaccessandequalbenefits”28.Tothisaim,substantive
equalityseekstoremovethoseobstaclesandbarrierswhichhinderthe
fullenjoymentofaright29.
However, despite the fact the indirect discrimination and reason-

ableaccommodationmaylookalike,ithastobenotedthattheformer
occurswhena(neutral)ruleorapolicyappliedtocertainindividuals
belonging to a discriminated group leads to a discrimination, while
reasonable accommodation considersnot only formal rules andpoli-
ciesbutalsoattitudes,stereotypesandbehaviouraldiscrimination,and
italsofocusesonthespecifictraitsandconditionsoftheindividual.
Following thepath tracedby theThlimmenos case, thefirst judge-

mentapplyingade factodutytoaccommodateistheGlorcaseof200930.
Inthecaseatstake,aSwisscitizenopposedagainstarequestofpay-

26 Ibid.,par.44.
27 O.DeSchutter:Reasonable Accommodations and Positive Obligations in the ECHR. 

In:A.LawsonandC.Gooding(eds):Disability Rights in Europe. From Theory to Practice.
Hart2005,p.53.

28 J.E.LordandR.Brown:The Role of Reasonable Accommodation in Securing Substan-
tive Equality for Persons with Disabilities: The UN Convention on the Rights of Persons with 
Disabilities.In:Rioux,BasserandJones(eds):Critical Perspectives on Human Rights and 
Disability Law(p.568),p.275.

29 M.H.RiouxandC.A.Riddle:Values In Disability Policy And Law: Equality. In:
Rioux,BasserandJones(eds):Critical Perspectives on Human Rights and Disability Law,
pp.37–44.

30 ECtHR.Glorv.Switzerland,Applicationno.13444/04.
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ingataxtobeexemptedfromthemilitaryserviceduetohisdisability
qualifiedasaminordisability,hence,hecouldnothavebeenexempt-
edfromthetaxeither,despitethefactheexpressedthewilltoperform
hisservice31.Specifically, theCourtobserved that“theSwissauthori-
ties had not taken sufficient account of his personal circumstances”
suggestingthepossibilitytooffertotheapplicant“alternativeformsof
service”32.Inthissense,Henrardhighlightsthat“theECtHRheldthat
because the state did not do enough to accommodate Glor’s special
needs,theydiscriminatedagainsthim”.
Totheaimofthispaper, it is interestingtonotethattheGlorcase

isrelatedtothegroundofdisability,contrarilytotheThlimmenoscase,
which concerns religiousbelief. Interesting is theCam case, inwhich
the Court mentions explicitly the provision of reasonable accom-
modation contained in theUNConvention on the Rights of Persons
with Disabilities (CRPD). In the case at stake, the applicant claimed
thatherright toeducationhadbeen infringedandthatshehadbeen
discriminated due to her blindness33. Indeed, referring to the CRPD,
theCourt affirms that a “reasonable accommodationhelps to correct
factual inequalities which are unjustified and therefore amount to
discrimination”34.Specifically,concerningArticle14ontheprohibition
ofdiscrimination,theCourtstatesthat“incertaincircumstancesafail-
ure to attempt to correct inequality through different treatmentmay
in itselfgive rise toabreachof theArticle”35.Here, it seems that the
Courtsuggeststhatadenialofreasonableaccommodationconstitutes
anautonomousandindependentformofdiscrimination.
ConsideringtheCourtofJustice’scaselaw,Henrardrecallsthatthe

Court of Justice of the EuropeanUnion identified a “de facto duties
ofreasonableaccommodation”inthejudgementVivien Praisof197636.
ThecaseconcernsaBritishcitizen,who,duetoherreligiousfaith,was
not able to take part into the examination test for a job application,

31 Ibid.
32 Ibid.
33 ECtHR.Çamv.Turkey,Applicationno.51500/08.
34 Ibid.,par.65.
35 Ibid.,par.54.
36 K.Henrard:Duties of Reasonable Accommodation in Relation to Religion and the Euro-

pean Court of Human Rights- A Closer Look at the Prohibition of Discrimination, the Freedom 
of Religion and Related Duties of State Neutrality,p.66.
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andhenceasked foranalternativedatewhichwasrefused37.Despite
therejectionoftheclaim,theCourtdeclaresthat“[…]thedefendant,
if informed of the difficulty in good time,would have been obliged
totakereasonablestepstoavoidfixingforatestadatewhichwould
make it impossible for a person of a particular religious persuasion
to undergo the test […]”38.Notably, theCourtmentions “reasonable
steps”whichwouldhaveenabledthepersontoparticipateinthetest39.
In other words, the judgement shows that the discrimination could
havebeenavoidedbymodifyinga circumstancewhich formallyand
hypotheticallydidnotentailadiscriminatorytreatment,butgiventhe
materialconditionsuchtreatmentwasindeeddiscriminatory.Howev-
er,thejudgmentaddsthatsuch“reasonablesteps”cannotbeclaimed
inabsoluteterms,buttheycanbeclaimedonlyifthedutybearercan
beexpectedtocomplywithsuchadutytoaccommodate. Inthecase
atstake,forinstance,acertainamountoftimewouldhavetobegiven
to the employer in order to guarantee sufficient time to arrange an
alternativedateforthetest.
Anexplicitdutytoprovidereasonableaccommodationhasbeenin-

troducedin2000withintheEuropeanUnionwiththeDirective2000/78
whichprovidesatArticle5suchdutywithinemploymentinfavourof
workerswithdisabilities40.Thereby,thereareseveraljudgementscon-
cerning the provision of reasonable accommodation. However, only
fewjudgementsshowveryinterestingelementsforthepurposeofthis
paper.
Amongthesejudgements,oneofthemostrecentandmeaningfulis

theDWcaseof2019,whichconcernsthedismissalofaworkerbased
onfourcriteriachosenandappliedbytheemployer.Particularly,the
caseisinterestingbecauseinitsresponsetheCourtclearlydrawsare-
lationbetweenindirectdiscriminationandreasonableaccommodation,
statingthatthedismissalbasedonthechosencriteria“[…]constitutes
indirect discrimination on grounds of disability within the meaning
of that provision, unless the employer has beforehandprovided that

37 CJEU,VivienPraisvCounciloftheEuropeanCommunities,C-130/75.
38 Ibid.,par.19.
39 Ibid.
40 CouncilDirective2000/78/ECof27November2000establishingageneralframe-

workforequaltreatmentinemploymentandoccupation.
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worker with reasonable accommodation […]”41. Here, the Court ob-
servesthatiftheemployerwouldhaveprovidedareasonableaccom-
modationtheindirectdiscriminationwouldhavebeenprevented.
The judgements from the Court of Justice concerning specifically

the relation between indirect discrimination and reasonable accom-
modation are rather few. However, theConejero judgement42 and in
particulartheOpiniondeliveredbytheAdvocateGeneral43offerinter-
estingandfruitfulinsightsandobservationswhichappearworthwhile
toanalysehere.
ThecaseconcernsthedismissalofMr.Conejeroonthebasisofhis

absencesfromtheworkplaceduetohishealthconditions.Specifically,
the applicant claims the existence of a direct connection betweenhis
absencesfromworkandhisdisabilityrequestingtheannulmentofthe
dismissal. Beside addressing the concept of disability, the Court ad-
dresses the interpretationofArticle2ofDirective2000/78on indirect
discrimination,statingthatsuchprovisionprecludesanationallegisla-
tionwhichpermitstodismissaworkerduetotheabsencesfromwork
whensuchabsencesare linked toadisability,unless such legislation
pursuits a legitimate aimwithout going beyondwhat is necessary44.
Onitspart,theAGOpinionisinterestingbecausetheAdvocatestates
clearly that theprovisionofArticle2(2)(b)(ii), togetherwithArticle5
on reasonable accommodation, specifies the situation of indirect dis-
criminationonthegroundofdisability45,arguingthat thetwoexcep-
tionsatArticle2(2)(b)(i)and(ii)arenotmutuallyexclusive.Indetails,
theformerstatesthatanindirectdiscriminationoccursunlessthepro-
visionatstakepursuitsalegitimateaimthroughappropriateandnec-
essarymeans,whilethelatterstatesthat,withregardstoaparticular
disability,anindirectdiscriminationoccursunlessareasonableaccom-
modationisprovided.

41 CJEU,DWvNobelPlastiquesIbéricaSA,11September2019,C-397/18,par.75.
42 CJEU,CarlosEnriqueRuizConejerov.FerroserServiciosAuxiliaresSA,Ministe-

rioFiscal,18January2018,C-270/16
43 AGOpinionSharpston,CarlosEnriqueRuizConejerov.FerroserServiciosAux-

iliaresSA,MinisterioFiscal,deliveredon19October2017,C-270/16.
44 CJEU,CarlosEnriqueRuizConejerov.FerroserServiciosAuxiliaresSA,Ministe-

rioFiscal,18January2018,C-270/16.
45 AGOpinionSharpston,CarlosEnriqueRuizConejerov.FerroserServiciosAuxil-

iaresSA,MinisterioFiscal,deliveredon19October2017,C-270/16,par.49.
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Specifically, theAG affirms that “[…]Articles 2(2)(b)(ii) and 5 of
Directive 2000/78 do nomore than give specific expression to a par-
ticular aspect of indirect discrimination on grounds of disability ‒ 
both as regards the positive duties they impose and the limitations
thereon. […]”46.Additionally,within theConejero case references are
madetothepreviousHK Danmarkcase,whichrepresentsalandmark
judgement on the matter of disability and reasonable accommoda-
tion47. Indeed, theHK Danmark case concerns the dismissals of two
workerswhoclaimedthattheirdismissalswerediscriminatoryonthe
groundofdisability48. Inparticular, it isworthy toreport theCourt’s
wordson the conceptof reasonableaccommodationprovidedby the
Court,whichexplainsthat“withrespecttoDirective2000/78,thatcon-
ceptmustbeunderstoodasreferringtotheeliminationofthevarious
barriersthathinderthefullandeffectiveparticipationofpersonswith
disabilitiesinprofessionallifeonanequalbasiswithotherworkers”49.
At this stage, it can be observed that reasonable accommodation

intervenes in a situation of discrimination,which could also encom-
passasituationofindirectdiscrimination.Inotherwords,asituation
of indirect discrimination can be prevented by providing reasonable
accommodation. Thereby, there exists a connection between indirect
discrimination and reasonable accommodation. However, it appears
thatthedutytoaccommodategoesfurther,aimingtoeradicatethose
barriersthathindertheparticipationofthediscriminatedperson.
Asannouncedabove,withintheEuropeanUniontheprovisionof

reasonableaccommodationisprovidedonlyonthegroundofdisabil-
ity.However, it has to be recalled that the instrument of reasonable
accommodation was created in relation to religious belief. Hence, it
seemsplausible to consider theprovision of reasonable accommoda-
tiononothergroundthandisability.
Thispapergoes furtherconsideringanewanddifferentcategory,

whichisnotmentionedasagroundofdiscriminationbytheEUlaw,

46 Ibid.
47 CJEU,HKDanmark,actingonbehalfofJetteRingvDanskalmennyttigtBolig-

selskab(C-335/11)andHKDanmark,actingonbehalfofLoneSkouboeWergevDansk
Arbejdsgiverforening,actingonbehalfofProDisplayA/S,11April2013,JoinedCases
C-335/11andC-337/11.

48 Ibid.
49 Ibid.,par.54
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namelythecategoryofvulnerability.Inparticular,thenextparagraph
analyses the category of vulnerability and its feature, especially in
comparisontodisability,inlightofnon-discrimination.

4. Vulnerability
Vulnerabilityhasbeenanimportanttopicmainlyforsociologicaland
philosophical studies and only partially for legal studies. However,
within the European Union, the category of vulnerability has been
used for legal and political acts without providing a proper defini-
tion50. Particularly, it appears difficult to identify which persons or
groupshavetobeconsideredvulnerableandalsotoanswertheques-
tionofwhatvulnerabilityis.
Analysing vulnerability, Mackenzie, Rogers, and Dodds identify

three sourcesofvulnerabilitygenerating three typesofvulnerability,
which are inherent, situational, and pathogenic51. The first derives
fromtheintrinsicconditionoftheindividualitself,thesecondderives
fromaspecificcontextandfinallythethirdderivesfromseveralkinds
ofsources,e.g.oppressionorinjustice52.Followingsuch“taxonomy”53,
Brown,EcclestoneandEmmeexplicitlyrecognizethatpathogenicvul-
nerabilityisconnectedtooppressionanddiscrimination54.
Thereby,itcanbearguedthatthepathogenicvulnerabilitycande-

scendfromdiscrimination,offeringaconnectionbetweenvulnerability
and non-discrimination law. It has to be observed that vulnerability
hasbeendrawnneartobothhumanconditionitselfandtodisability55.
Indeed,asauniversalconditionthevulnerabilitymayaffecteveryone,
butasapersonalconditionitalsostressesthepeculiarconditionofcer-

50 E.g.EuropeanCommission.CommunicationfromtheCommissiontotheEuro-
peanParliament, theCouncil, theEuropeanEconomicandSocialCommitteeandthe
CommitteeoftheRegions.TowardsCommonPrinciplesofFlexicurity:Moreandbetter
jobsthroughflexibilityandsecurity,COM/2007/0359final,pp.5and20.

51 C.Mackenzieetal.:Vulnerability: New Essays. In:Ethics and Feminist Philosophy.
OxfordUniversityPress2013,p.7.

52 Ibid.,pp.7–9.
53 Ibid.
54 K.Brownet.al.:The Many Faces of Vulnerability,p.505.
55 M.delCarmenBarrancoAvilés:La disabilità; intellettiva e la disabilità; psicosociale 

come situazioni di vulnerabilità. “Rivista di filosofia del diritto”, Fascicolo 2, dicembre
2018.
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tainindividualsthataremoreinclinedtobevulnerable.Commonly,it
isassumed thatpersonswithdisabilitiesaremoreakin tobevulner-
able56. To this regard, it seems opportune to mention that disability
showsitspeculiarities,whichareuniversalismandheterogeneity.Spe-
cifically, universalism claims that certain conditions can (potentially)
toucheveryone.Furthermore,heterogeneityentailsaspectrumofele-
mentsanddefinitionsincontinuousmotion,whichmeansthatwithin
thecategoryofdisability it ispossible to identifydifferent typesand
degreesofdisability.
Along these lines, it seems possible to argue that such features

canbeappliedtovulnerability,sincebothdisabilityandvulnerability
representa(potentially)universalandheterogenousgroup.However,
vulnerabilityshowssomethingadditional.Indeed,itappearsthatvul-
nerabilitycouldoperateasa“comprehensivecategory”encompassing
various groups, e.g. personswith disabilities, the elderly, etc,which
correspondstothegroundsofdiscrimination.
Havingdisclosedthefeaturesofthecategoryofvulnerability,itap-

pearsnecessarytoanswerthequestion‘whatisvulnerability?’.Ithas
tobestressedthatvulnerabilitydoesnotrepresentatypicallegalcon-
ceptbutratheramoresociological,anthropologicalandphilosophical
one.
Moreover,inordertoprovideaclearandeffectivedefinitionofvul-

nerabilitymoreworkisneededandsomedegreeofagreementamong
scholars.Forthetimebeingandforthepurposeofthispaper,itisap-
propriatetomentionthewordsofTurnerinordertoprovideadefini-
tionofvulnerability.Analysingtheconceptofvulnerability,theauthor
saysthat“Inmodernusage,thenotionofvulnerabilityhasbecome,in
onesense,moreabstract:itreferstohumanopennesstopsychological
harm,ormoraldamage,orspiritualthreat”57.
Additionally,analysingtheadoptionofvulnerabilityunderitsnor-

mativedimension,Brown,EcclestoneandEmmeobservethat“Whilst
someactivistsandsocialmovementshaveregardedtheidentification
ofvulnerabilityasan importantmeansofobtainingexternal,usually

56 C.Mackenzieetal.:Vulnerability: New Essays. In:Ethics and Feminist Philosophy.
OxfordUniversityPress2013,pp.205–206.

57 B.S. Turner:Vulnerability and Human Rights. Penn StateUniversity Press 2006,
p.28.
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state-sponsored, protection for certain individuals or groups, others
associateideasaboutinnateorsituationalvulnerabilityasapervasive
formof‘victimblaming’,focussingattentiononindividualdeficitrath-
erthanwiderstructuralissuesandproblems”58.
Suchobservationseemstowarnthat,ontheonehand,therecogni-

tionofaconditionofvulnerabilityentailsprotectionandintervention
by the State in favour of the vulnerable person(s), and, on the other
hand, the application of the category of vulnerability converges the
attentionontheindividualtraitsoverlookingthestructuralglitches.
Onsuchbasis,itwouldbepossibletoarguethataunionbetween

the category of vulnerability and the provision of reasonable accom-
modationwould complete and reinforce them reciprocally.With this
concern, the next paragraphwill enquire thepossibility to apply the
category of vulnerability to the provision of reasonable accommoda-
tion.

5. Conclusions: vulnerability  
and reasonable accommodation

Inordertoassesswhethervulnerabilitycanbeusedwithintheframe-
workof thedutytoaccommodate, itseemsnecessaryandopportune
toinvestigatewhetherthereexistsaconsonancebetweenvulnerability
andreasonableaccommodation. In thissense, itcanbeobservedthat
bothconceptsendorsean‘individualapproach’.Inotherwords,both
vulnerability and reasonable accommodation consider the personal
conditionoftheindividualconcerned.
However,theprovisionofreasonableaccommodationresideswith-

intheframeworkofnon-discriminationlaw,whichmeanswithinaset
ofprinciplesandlegislationsdirectedtoeradicatethestructuralcauses
ofdiscriminationandtoincludethediscriminated(andmarginalized)
persons within the society. Thereby, the duty to accommodate con-
tributestofightdiscriminationandtoincludepeopleoperatingonthe
individuallevel.
Inparticular,withintheEUlabourlawandrelatedpolicies,adopt-

ingtheconceptof‘flexicurity’theUnionseemstoendorseanapproach
andapolicyapttorecognizebothsecurityandflexibilityatthesame

58 K.BrownandK.EcclestoneandN.Emme:The Many Faces of Vulnerability,p.500.
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level of protection and implementation. It can be asserted that these
twoconceptsrepresentthemostappropriateleadingprincipleswithin
the contextof employment. Indeed,on theonehandflexibilityguar-
antees to the market its own margin of movement following other
rules thanmerely the legal andpolitical ones andon theotherhand
securityaims toprovideprotection to thepersonsandgroupswhich
areinsuchaneed,followingandenforcingthelaw,inparticularnon-
discriminationlaw,whichperformsitsowntaskofprotectingwhois
affectedbyanyformofdiscrimination.
To this aim, thepaper attempts to claim the existenceof abridge

betweenreasonableaccommodationandindirectdiscriminationinor-
der tosustain theapplicabilityof theduty toaccommodate toall the
groundsprotectedbytheprovisionofindirectdiscrimination.
In this sense, it isworthmentioning theAchbita case, inwhichan

employeewasdismissedafter shehadstartedwearingheadscarf fol-
lowing her religious belief. In the case at stake, the Court of Justice
seemstocombinethedutytoaccommodatewiththeindirectdiscrimi-
nationstatingthatinthecaseatstaketheemployercouldhaveoffered
analternativesolutioninsteadofdismissingtheemployee59. Identify-
ing a correspondence between theCourt of Justice and theCourt of
HumanRights,BenedetiLahuertastatesthattheAchbitacase“willfol-
lowtheapproachoftheECtHRinThlimmenos andEweidatorecognise
–atleasttacitly–thatadutytoreasonablyaccommodatereligiousdif-
ferencescanbederivedfromtheconceptofindirectdiscrimination”60.
Suchjudgementseemstosupportthepossibilitytoapplythereason-
ableaccommodationtoallgroundsofdiscrimination,descendingthe
dutytoaccommodatefromtheprohibitionof indirectdiscrimination.
Thereby, assuming that theduty to accommodate is applicable to all
groundsofnon-discrimination,itappearsusefultoembraceacategory
basedonwhichitwouldbepossibletoassesswhetherreasonableac-
commodationshouldbeprovidedornot,suchacategorycanbeiden-
tifiedwithinvulnerability.

59 SamiraAchbita,Centrumvoorgelijkheidvankansenenvoorracismebestrijding
vG4SSecureSolutionsNV,14March2017,C-157/15,par.43.

60 S.BenedetiLahuerta:Wearing the veil at work: Achbita and Bougnaoui – Can a duty 
to reasonable accommodation be derived from the EU Concept of indirect discrimination?In:EU 
Law Analysis,15March2016,eulawanalysis.blogspot.com.es.
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Inorder for it tobeoperational, it isnecessary toprovide a clear
andeffectivedefinitionofvulnerability.Havingrecognizedasituation
of indirect discrimination, in order to assess the existence of a duty
to accommodate the category of vulnerability can be applied,which
meansthatithastobeevaluatedwhetherthereisan“opennesstopsy-
chologicalharm,ormoraldamage,orspiritualthreat”61oftheinvolved
person or not.Within such a pattern, it can be argued that the duty
to accommodate represents a specification of indirect discrimination
embodiedintheinstrumentofreasonableaccommodation.Moreover,
reading in the light of indirect discrimination, it can be claimed that
theprovisionofreasonableaccommodationcouldbeapplicabletoall
thegroundsprotectedunder theprovisionof indirectdiscrimination
andthatvulnerabilitycanrepresentanadditionaloverarchingcatego-
rytobeusedinordertodeterminewhetheradiscriminatedpersonis
entitledtoareasonableaccommodationornot.Eventually,vulnerabil-
itycanbedefinedasashortageofabilitiesandopportunitieslikelyto
putthepersoninasituationofdangerandprobableharm,physically
and psychologically. It is worthwhile to mention both ‘abilities and
opportunities’inordertostressthatpersonscanbevulnerabledueto
theirown lackofskillsandto theirown inherent traitsorconditions
butalsoduetothesurroundingenvironmentalelements.
In any case, this paper does not presume to provide a clear and

definitive definition of vulnerability and to categorically establish its
application to theprovisionof reasonableaccommodation.However,
inthelightofthereasoningdrawnsofaritseemsdesirableanduseful
todefineacomprehensivecategorybywhich itwouldbepossible to
discernwhoisentitledtoreasonableaccommodation,besidetheexist-
enceofdiscrimination.
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Aménagements raisonnables et handicap, du lieu de travail  
à l’enseignement supérieur

Résumé
L’articleabordelaquestiondelaclaused’aménagementraisonnabledanslecontexte
de l’Union européenne, notamment dans le cadre du droit du travail de l’UE. Plus
précisément,cetteclauseesténoncéedanslesdispositionsanti-discrimination.L’article
introduitleconceptdevulnérabilité,quiestunecatégorienouvelleetpionnière,sur-
toutdanslecontextedelarecherchejuridique.L’auteurdel’articleformulelaquestion
derecherchesuivante :Serait-ilpossibled’étendrelaclaused’aménagementrationnel 
au-delàdelacatégoriedehandicap,enconsidérantlavulnérabilitécommeunecaté-
gorie globale quidevrait êtreutiliséepour évaluer l’applicabilité des aménagements
rationnels.Afinde résoudre ceproblème, il convientdenoterque, selon ledroitde
l’Union,lehandicapestlaseulebasegarantissantl’applicabilitédelaclauseenques-
tion.
Mots-clés : non-discrimination, droit du travail, aménagement rationnel, vulnérabili-
té,inclusion

Racjonalne usprawnienia i niepełnosprawność, od miejsca pracy  
po szkolnictwo wyższe

Streszczenie
Artykuł porusza kwestię klauzuli racjonalnych usprawnień w kontekście Unii Eu-
ropejskiej,w szczególnościw ramachunijnegoprawapracy.W szczególności, klau- 
zulatazabezpieczonauregulowaniamizapobiegającymidyskryminacji.Artykułwpro-
wadzapojęciepodatnościnazagrożenia,które stanowinową ipionierskąkategorię,
szczególniew kontekście badańprawniczych.Autor artykułu formułuje następujące
pytanie badawcze: Czymożliwe byłoby rozszerzenie klauzuli racjonalnych uspraw-
nieńpozakategorięniepełnosprawności, jeśliwziąćpoduwagępodatnośćnazagro-
żenia jakokategorięnadrzędną,którąnależyzastosowaćwceluocenystosowalności
racjonalnychusprawnień.Wcelu rozstrzygnięcia tej kwestiinależyzauważyć, żena
mocy prawa unijnego niepełnosprawność jest jedyną podstawą zapewniającą stoso-
walnośćomawianejklauzuli.
Słowa kluczowe:niedyskryminacja,prawopracy,racjonalneusprawnienia,podatność
nazagrożenia,inkluzja
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