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Summary

In 2018, the Committee on Freedom of Association (CFA) of the International Labour
Organization (ILO) released its Annual Report showing a puzzling scenario: around
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50% of the complaints — 1,681 out of 3,336 — presented before the Committee since its
creation have come from Latin America. If we analyse the last 10 years —i.e. from 2008
to 2018 — we find out a more astonishing situation: around 67% of the complaints — 477
out of 708 — came from Latin America. This Latin-American presence in the CFA may
become even greater due to the COVID-19 pandemic, as economic downturns often
impact labour rights. By the way, it was during an economic crisis in Brazil that the
2017 Labour Reform — symbolized by Law No. 13,467/2017, in force since November
that year — was passed, remodelling some of the Labour Law pillars in the country. On
the ILO Normlex website, we notice that three Brazilian complaints were sent to the
CFA after November 2017: Cases No. 3327, 3344, and 3355. They may show us how
freedom of association has been recently treated in diverse economic sectors, as well
as sow the seeds of Labour Reforms amid/after the COVID-19 economic crisis. This
article utilizes observational/exploratory methods to analyse these three cases, point-
ing out if/how the core modifications of the 2017 Labour Reform in Brazil connect with
the debates in the selected CFA Cases. All in all, what about next Reforms?

Keywords: International Labour Organization, freedom of association, economic cri-
sis, Labour Reform, COVID-19 pandemic.

1. Introduction

The Committee on Freedom of Association (CFA) of the Interna-
tional Labour Organization (ILO) showed a puzzling scenario in 2018:
around 50% of the complaints — 1,681 out of 3,336 — since its creation
have come from Latin America*. This Latin-American constant pres-
ence in the CFA seems to be in line with the recent Brazilian experi-
ence, as the country passed a Labour Reform — Law No. 13,467/2017
— that came into force in November 2017°. One of its most powerful

We thank Prof. Evance Kalula — Emeritus Professor of the Law Faculty, University
of Cape Town (UCT Law), South Africa, and Chairperson of the Committee on Freedom
of Association (CFA) of the International Labour Organization (ILO) —, who stimulated
our research on this topic via his online classes to the University of Sao Paulo, School
of Law (FD-USP), in September and October 2020 (https://sites.usp.br/gemdit/eventos/
lectures-ilo/).

* CFA-ILO (2018a). Annual Report for the period 2018, ILO, pp. 3-5, https://www.
ilo.org/global/standards/applying-and-promoting-international-labour-standards/
committee-on-freedom-of-association/WCMS_706169/lang--en/index.htm (access: 30
November 2021).

® Brazil (2017). Lei n® 13.467, de 13 de julho de 2017, Altera a Consolidagao das Leis
do Trabalho (CLT), aprovada pelo Decreto-Lei n® 5.452, de 1° de maio de 1943, e as Leis
n° 6.019, de 3 de janeiro de 1974, 8.036, de 11 de maio de 1990, e 8.212, de 24 de julho de
1991, a fim de adequar a legislagdo as novas relacdes de trabalho, Presidéncia da Repii-
blica, https://www.planalto.gov.br/ccivil_03/_ato2015-2018/2017/1ei/113467 .htm (access:
30 November 2021).
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arguments was precisely that labour rights disturb robust economic
recoveries; and Brazil was then striving to remedy a deep and long-
lasting downturn. So, topics such as vacations, remuneration, working
hours, career plans, teleworking, intermittent work, trade union fees,
and Labour Procedure were targeted, remodelling some of the Brazil-
ian Labour Law pillars®.

The COVID-19 pandemic has been deepening this “economic cri-
sis/labour reform” logic, and other relevant Labour Reforms may take
place in Brazil. On the ILO Normlex website, we notice that three
complaints from Brazil were filed before the CFA after November
2017: Cases No. 3327, 3344, and 3355’. They may show us how free-
dom of association has been recently treated in diverse economic
sectors, as well as sow the seeds of Labour Reforms amid/after the
COVID-19 economic crisis. This article utilizes observational/explora-
tory methods to analyse these three cases vis-a-vis the core modifica-
tions of the 2017 Labour Reform in Brazil. All in all, what about next
Reforms?

To do so, we present the following sections: (i) insights on obser-
vational/exploratory research methods; (ii) some features of the CFA,
highlighting the Latin-American frequent presence there; (iii) the core
changes brought by the 2017 Labour Reform; (iv) the three CFA Cases;
(v) final remarks; and (vi) our references to this study.

2. Observational/exploratory methods

What are they? Observational methods have experimental ones
as their common counterparts — likewise quantitative vs. qualitative
methods. They flourish significantly in political/social/economic re-
searches, cover inductive analyses of symptoms, phenomena, and sys-
tems, and represent a larger group for exploratory — or correlative —
methods. Observing differs from experimenting, because in the former

¢ Cavallini, M.: Nova lei trabalhista entra em vigor no sabado; veja as principais
mudangas, GI — Economia 2017, 10 November, https://gl.globo.com/economia/concur-
sos-e-emprego/noticia/nova-lei-trabalhista-entra-em-vigor-no-sabado-veja-as-princi-
pais-mudancas.ghtml (access: 30 November 2021).

7 ILO (n.d.). Normlex, Information System on International Labour Standards, freedom
of association cases, ILO, https://www.ilo.org/dyn/normlex/en/f?p=1000:20060::FIND:NO
(access: 30 November 2021).
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independent variables cannot be — ethically, technically, or financially
— controlled. Nonetheless, both observing and experimenting deal with
dependent variables to further understand given outcomes. For exam-
ple, a researcher who intends to categorize internet users’ behaviours
in an enterprise may be content with collecting data from the available
internet host, and his/her research will have these clear limits on re-
sources; it is so because he/she may not design experiments in the en-
terprise — i.e. no variable may be controlled. Exploratory-based studies
aim to dive deeper into — and thus understand better — a phenomenon,
collect data, which may be at hand after a defined event, and may
not be confused with descriptive studies — focused on more controlled
data and on preconceived behaviour®.

Exploratory research seeks applying new hypotheses, concepts,
words, theories, or explanations to differently perceived segments of
reality. Hence the attraction for how these segments work and associ-
ate with each other — perhaps in a causal way. Exploring offers “make-
sense” alternatives, unexpected facets, counter-hegemonic clues to the
world around us. But we should explore reality only if we know our
starting point, our current position, and our limits. The results are
about diversifying and expanding our frameworks to notice a phe-
nomenon more accurately. The focus does not rely on the outcomes of
human behaviour, but on the possible causal mechanisms underlying
society, in a learning process mediated by several question marks —
“why?”, “how?”?. So, our article may provide more doubts than cer-
tainties.

3. CFA and Latin America

The Committee has a tripartite nature, it kicked off its activities in
1951, and deals with alleged violations against freedom of association
and collective bargaining, which are protected under many ILO key

8 Edgar, TW., D.O. Manz: Research methods for cyber security. Syngress 2017,
pp- 95-99, https://www .sciencedirect.com/book/9780128053492/research-methods-for-
cyber-security (access: 30 November 2021).

° Reiter, B.: Theory and methodology of exploratory Social Science research. “Government
and International Affairs Faculty Publications” 2017, vol. 5, no. 4, pp. 139-140, https://
digitalcommons.usf.edu/gia_facpub/132 (access: 30 November 2021).
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provisions — like its Constitution” and the Declaration of Philadel-
phia", which was attached to the Constitution. If we analyse the last
10 years —i.e. from 2008 to 2018 — we see that around 67% of the com-
plaints — 477 out of 708 — came from Latin America. It is more astonish-
ing than the abovementioned data on the Latin-American presence in
the CFA®. Making it clearer:

Africa 402

Asia and the Pacific 410

1l

Europe 657

WORLD REGION

Latin America

North America - 186

0 200 400 600 800 1000 1200 1400 1600 1800

NUMBER OF CFA CASES
Figure 1 — Complaints by region presented before the CFA (1951-2018)"

1681

0 JLO (1919). ILO Constitution, Normlex, https://www.ilo.org/dyn/normlex/en/
£?p=1000:62:0::NO:62:P62_LIST_ENTRIE_ID:2453907:NO (access: 30 November 2021).

1 1d. (1944). Declaration concerning the aims and purposes of the International
Labour Organisation (Declaration of Philadelphia), Normlex, https://www ilo.org/dyn/
normlex/en/f?p=1000:62:0::NO:62:P62_LIST_ENTRIE_ID:2453907:NO#declaration (ac-
cess: 30 November 2021).

2. CFA-ILO (2018b). Freedom of association: Compilation of decisions of the Committee on
Freedom of Association (6th ed.), ILO, p. 1, https://www.ilo.org/global/standards/subjects-
covered-by-international-labour-standards/freedom-of-association/WCMS_632659/
lang--en/index.htm (access: 30 November 2021).

3 1d. (2018a), op. cit., pp. 3-5.

14 Adapted from: Ibid., p. 3.
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Figure 2 — Complaints by region presented before the CFA (2008-2018)"

Due to the COVID-19 pandemic, these numbers may skyrocket —
especially in developing countries, such as the Latin-American ones.

4. The 2017 Labour Reform in Brazil

The Consolidation of Labour Laws (CLT) — Decree-Law No.
5,452/1943, the main legal instrument in the field'® — was deeply affect-
ed by this Labour Reform, which became applicable to all employment
relationships. Nonetheless, topics such as Christmas bonus, minimum
wage, Severance Indemnity Fund (FGTS), Social Security benefits — in
which the National Institute of Social Security (INSS) plays a major
role, unemployment insurance, maternity/paternity leave, occupation-
al health and safety, and weekly paid rest remained the same'. But
what changed?

5 Adapted from: Ibid., p. 5.

16 Brazil (1943). Decreto-Lei n® 5.452, de 1° de maio de 1943, Aprova a Consolidacao
das Leis do Trabalho, Presidéncia da Repiiblica, https://www.planalto.gov.br/ccivil_03/
Decreto-Lei/Del5452.htm (access: 30 November 2021).

17 Cavallini (2017), op. cit.
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For instance, collective agreements and conventions became preva-
lent over the labour legislation in matters such as breaks and working
hours, career plans, compensatory time off, intermittent work, produc-
tivity remuneration, and teleworking. Trade union fees are no longer
mandatory, and termination of employment contracts needs involve-
ment neither from the Ministry of Labour nor from trade unions. In
turn, the so-called “12x36” scheme — 12 hours of work followed by 36
hours of rest — may be used in all activities if employees and employ-
ers agree to it; breaks during shifts and collective dismissals may also
be negotiated this way. Intermittent work is now regulated, providing
for FGTS, vacations, Christmas bonus, Social Security benefits, and re-
muneration — based on hourly wages, which must not be lower than
the minimum/professional wages. Employers in this situation must
inform their employees about the incoming working hours three cal-
endar days minimum, and the employees must reply in one day. Tel-
eworking was regulated too: it means no control over working hours,
establishes remuneration according to tasks done, and allows specific
in-person obligations®.

On premia, allowances, commissions, they are not salary-related
anymore, which means that labour and Social Security benefits tend
to have their values declined. Moreover, minimum/professional wages
may not be observed in productivity remuneration, and companies
may directly negotiate with their employees all remuneration elements
aside from salaries. Employees who earn a monthly salary of at least
twice the higher INSS benefit — BRL 11,062.62 or around USD 3,387.10
in November 2017 — may negotiate time after time career plans with-
out contract registrations/approvals; by the way, arbitration may take
place to resolve disputes in this context. Employees who lost their de-
mands in the Labour Justice must now pay court/tribunal and attorney
fees to their former/current employers — who are the winners in this
example. Besides, the judge may demand the payment of damages and
fines from the employee who litigated in bad faith. But the employer
counts on a ceiling: if he/she caused severe pain and suffering in his/
her employee, the highest indemnity is 50 times the last contractual
salary. And lactating/pregnant women are allowed to work in low/

8 Ibid.
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medium-degree unhealthy environments — unless physicians advise
against it'.

5. CFA Cases on Brazil after the 2017 Labour Reform

Case No. 3327 started on 8 June 2018 and was filed by the Single
Confederation of Oil Workers (FUP) and by the Single Confederation
of Workers (CUT). The Report remarks that Brazil did not ratify the
ILO Convention No. 87 — “Freedom of Association and Protection of
the Right to Organise”® of 1948 — but did so in the ILO Convention
No. 98 — “Right to Organise and Collective Bargaining”? of 19492

The complainants said that a strike of oil workers was called in
May-June 2018 by trade unions, but the oil company — Petrobras
(Petroleo Brasileiro S.A.), which has the Federal Government as a de-
cisive shareholder — filed a lawsuit to avert it. Petrobras argued that
the strike was abusive due to its ideological/political motivations and
requested a BRL 1,000,000 — around USD 178,037.32 — fine to the trade
unions if they disturbed free movements of people and goods. The
Superior Labour Court (TST) immediately prohibited the strike and
established a BRL 500,000 — or USD 89,018.66 — daily fine to the non-
observant. The trade unions expressed to the CFA that this strike was
not merely ideological, but entailed many other themes, such as priva-
tization, jobs, importation, cooking gas and fuel, national production,
and the Petrobras Chairperson. The trade unions ended up not com-
plying with the order, and the TST quadrupled the fine, which meant
BRL 2,000,000 — or USD 356,074.63 — to be paid daily. This decision
was deemed excessive as they do not have financial capacities to bear
the fine, and would prevent any strike — which is a right in Brazil ac-

¥ Tbid.

2 TLO (1948). Convention 87, Freedom of Association and the Protection of the
Right to Organise, Normlex, https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB
:12100:0::NO:12100:P12100_INSTRUMENT_ID:312232:NO (access: 30 November 2021).

2 1d. (1949). Convention 98, Right to Organise and Collective Bargaining, Normlex,
https://www. ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_
INSTRUMENT _ID:312243:NO (access: 30 November 2021).

2 CFA-ILO (2021). Definitive Report, Report No. 395, June 2021, Case No. 3327 (Bra-
zil), complaint date 08-JUN-18, closed, Normlex, https://www.ilo.org/dyn/normlex/en/f?
p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT_ID:4111040 (access: 30 Novem-
ber 2021).
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cording, for instance, to the Federal Constitution (CF)* and to Law No.
7,783/1989*. The fine was later significantly reduced®.

The Brazilian Federal Government replied utilizing the TST order to
highlight the ideological stimuli of the strike, supposedly promoted to
cause disturbances beyond the Petrobras management; working condi-
tions were not relevant because a collective bargaining agreement had
been recently entered into force. The Government also stated that the
trade unions pursued their opportunistic agenda: they planned the
strike when Brazil was emerging from the socioeconomic downturn
caused by massive and long-lasting protests of truckers. All in all, the
TST order should be respected®.

The CFA made a detailed reflection. For example, it affirmed that
“essential service” had an abstract, flexible definition; when the lack
of a service endangers safety, health, and life, it is surely essential.
Nonetheless, trade unions should not be trivial signers of collective
norms, considering their key roles in broader socio-political matters.
The Brazilian Government should call debates about imposed fines
with the most representative organizations, in line with the tripartite
dialogue?.

Case No. 3344, in turn, started on 3 December 2018. Its Definitive
Report displays a plethora of complainants linked to the public sector,
which unfortunately makes this Case almost useless to our study: the
2017 Labour Reform in Brazil targeted first and foremost the CLT, the
heart of labour relations in the private sector. Nonetheless, the trade
unions argued in the Case that the Government imposed restrictions.
A bill regulating freedom of association in the public sector was dis-
cussed by stakeholders, but it was vetoed by the President of the Re-
public. Replying to this, the Government affirmed that the ILO Con-

% Brazil (1988). Constituicdo da Republica Federativa do Brasil de 1988, Presidéncia
da Repiiblica, https://www .planalto.gov.br/ccivil_03/constituicao/constituicao.htm (ac-
cess: 30 November 2021).

2 1d. (1989). Lei n® 7.783, de 28 de junho de 1989, Dispde sobre o exercicio do di-
reito de greve, define as atividades essenciais, regula o atendimento das necessidades
inadiaveis da comunidade, e da outras providéncias, Presidéncia da Repuiblica, https://
www.planalto.gov.br/ccivil_03/leis/17783.htm (access: 30 November 2021).

% CFA-ILO (2021), op. cit.

2 Ibid.

7 Ibid.
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vention No. 151% — on public service, from 1978, ratified by Brazil - is
its reference and that the Senate is negotiating a new bill to establish
standards for the theme. The CFA emphasized the relevance of social
dialogue, encouraging the authorities to follow this path and to adopt
suitable legislation as soon as possible®.

And Case No. 3355, unfolding on 9 April 2019, leads to the very
problem mentioned above: it is about a trade union of public servants
in the City of Campinas, State of Sao Paulo. We cannot access its argu-
ments because of the confidentiality label on the website. Government
observations were sent to the CFA in October 2021, June 2021, March
2021, October 2020, and October 2019%.

6. Conclusion

As we said, this article may present more doubts than certainties
because it is explicitly observational/exploratory. For instance, why
does Latin America demand the CFA so intensely? We would love
to know! Sadly, no firm answers here... Nonetheless, we may write
a couple of affirmations. The examined CFA Cases deal grosso modo
with fees imposed to trade unions when strikes are considered abusive
and with difficulties faced by the representatives of public servants.
Curiously, in the Cases there was no substantial mention of the 2017
Labour Reform in Brazil; perhaps trade unions gestured some under-
standable resignation on the Reform, as it wiped out many of their core
attributes. Abusive strike, in turn, is an issue connected not so much
with the CLT or with the Reform, as it is with Law No. 7,783/1989. So,
if new Labour Reforms in Brazil emerge taking into account the CFA
Cases, abusive strike may be the next disputable subject.

% JLO (1978). Convention 151, Labour Relations (Public Service), Normlex, https://
www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:12100:P12100_IN-
STRUMENT_ID:312296:NO (access: 30 November 2021).

# CFA-ILO (2020). Definitive Report, Report No. 392, October 2020, Case No. 3344
(Brazil), complaint date 03-DEC-18, closed, Normlex, https://www.ilo.org/dyn/normlex/
en/f?p=1000:50002:0::NO:50002:P50002_COMPLAINT_TEXT _ID:4059229 (access: 30
November 2021).

% CFA-ILO (2019). Case No. 3355 (Brazil), complaint date 09-APR-19, Sindicato dos
Trabalhadores do Servicio Pablico Municipal de Campinas y CSPM, Normlex, https://
www.ilo.org/dyn/normlex/en/f?p=1000:50001:0::NO:50001:P50001_COMPLAINT_
FILE_ID:4001150 (access: 30 November 2021).
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Le Brésil dans le Comité de la liberté syndicale (CFA) de I'OIT:
crise économique du COVID-19 et nouvelles réformes possibles
du marché du travail

Résumé

En 2018, le Comité de la liberté syndicale (CFA) de 1'Organisation internationale du
travail (OIT) a publié un rapport annuel décrivant un scénario déroutant: environ 50%
des plaintes — 1681 sur 3336 — soumises au Comité depuis sa création provenaient
d’Amérique latine. Si 'on analyse les 10 dernieres années — cest-a-dire la période
entre 2008 et 2018 — on découvre une situation encore plus étonnante : environ 67% des
plaintes — 477 sur 708 — provenaient d’Amérique latine. Cette présence latino-améri-
caine dans le CFA pourrait encore augmenter en raison de la pandémie de COVID-19,
car les droits des travailleurs sont souvent affectés par un ralentissement économique.
C’est dailleurs pendant la crise économique au Brésil que la réforme du travail de 2017
a été promulguée et symbolisée par la loi 13467/2017, en vigueur depuis novembre
de cette année — reconstruisant certains piliers du droit du travail dans le pays. Sur
le site de I’OIT Normlex, on note que trois plaintes brésiliennes ont été envoyées au
CFA apres novembre 2017: il s’agit des cas numéros 3327, 3344 et 3355. Ces plaintes
montrent comment la liberté syndicale a été traitée récemment dans divers secteurs
de l'’économie. Ils peuvent étre une condition préalable aux réformes du marché du
travail pendant et apres la crise économique liée au COVID-19. Dans le présent article
on utilise les méthodes d’observation et d’analyse pour discuter de ces trois cas. On
examine si et comment les modifications majeures apportées a la réforme du droit du
travail de 2017 au Brésil sont liées aux débats autour de certains cas considérés par le
CFA. En conclusion, on s’interroge sur les futures réformes dans le domaine.
Mots-clés: Organisation internationale du travail, liberté d’association, crise écono-
mique, réforme du marché du travail, pandémie de COVID-19

Brazylia w Komitecie Wolnosci Zrzeszania sie¢ MOP (CFA):
Kryzys gospodarczy zwiazany z COVID-19
i mozliwe nowe reformy rynku pracy
Streszczenie

W 2018 r. Komitet ds. Wolnosci Zwiazkowej (CFA) Miedzynarodowej Organizacji Pra-
cy (MOP) opublikowat sprawozdanie roczne przedstawiajace zagadkowy scenariusz:
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okoto 50% skarg — 1681 z 3336 — przedstawionych Komitetowi od momentu jego utwo-
rzenia pochodzito z Ameryki Lacinskiej. Jesli przeanalizujemy ostatnie 10 lat — tj. okres
od 2008 do 2018 r. — odkryjemy jeszcze bardziej zdumiewajaca sytuacje: okoto 67%
skarg — 477 z 708 — pochodzito z Ameryki Lacinskiej. Ta obecnos¢ Ameryki Laciriskiej
w CFA moze ulec dalszemu wzrostowi z powodu pandemii COVID-19, poniewaz po-
gorszenie koniunktury gospodarczej czesto wptywa na prawa pracownicze. Nawia-
sem mowiac, to wlasnie podczas kryzysu gospodarczego w Brazylii uchwalono refor-
me pracy z 2017 r. — symbolizowana przez ustawe nr 13 467/2017, obowiazujaca od
listopada tego roku — przebudowujaca niektdre filary prawa pracy w tym kraju. Na
stronie internetowej MOP Normlex zauwazamy, ze trzy brazylijskie skargi zostaty wy-
stane do CFA po listopadzie 2017 r.: sa to sprawy nr 3327, 3344 i 3355. Uwidaczniajq
one, jak wolnos¢ zrzeszania si¢ byta ostatnio traktowana w réznych sektorach gospo-
darki. Moga one stanowi¢ przestanke do reform rynku pracy w trakcie i po kryzysie
gospodarczym zwigzanym z COVID-19. W niniejszym artykule wykorzystano metody
obserwacyjne i analityczne do omdwienia wspomnianych trzech przypadkdéw. Rozwa-
za sie, czy i w jaki sposéb podstawowe modyfikacje reformy prawa pracy w Brazylii
z 2017 r. 1aczq si¢ z debatami wokdt wybranych spraw rozpatrywanych przez CFA.
W podsumowaniu autorzy pytaja o kolejne reformy.

Stowa kluczowe: Miedzynarodowa Organizacja Pracy, wolnos¢ zrzeszania sie, kryzys
gospodarczy, reforma rynku pracy, pandemia COVID-19

s. 14z 14



