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:Sá\Z�UHOLJLL�U]\PVNLHM
QD�NV]WDáWRZDQLH�VLĊ�SUDZD�VSDGNRZHJR

ZF]HVQHM�UHSXEOLNL

3UDZR� VSDGNRZH� UR]XPLDQH� MDNR� G]LHG]LQD� SUDZD� SU\ZDWQHJR� PDMąFD�
ZVND]Dü� RVRE\�� NWyUH� ZHMGą� Z� V\WXDFMĊ� SUDZQą� ]PDUáHJR�� RG� ]DZV]H� RGJU\�
ZDáR� QLH]Z\NOH� GRQLRVáą� VSRáHF]QLH� UROĊ�� 6WDQRZL� RQR� ERZLHP� JZDUDQFMĊ�
FLąJáRĞFL� VWRVXQNyZ� SUDZQ\FK� RUD]� SRNRMRZHJR� SU]HMĊFLD� PDMąWNX� Z� V\WXDFML�
QLH]Z\NOH� WUXGQHM�� MDNą� MHVW� ĞPLHUü� F]áRZLHND�� =QDF]HQLH� SUDZD� VSDGNRZHJR�
QLH� RJUDQLF]D� VLĊ� MHGQDN� Z\áąF]QLH� GR� LQWHUHVyZ�PDMąWNRZ\FK�� 5HDOL]XMH� RQR�
UyZQLHĪ� SHZQH� ZDUWRĞFL� URG]LQQH� SRSU]H]� IDNW�� LĪ� ]DSHZQLD� RVRERP� QDMEOLĪ�
V]\P� QLHZLHONL� SU]\QDMPQLHM XG]LDá� Z� PDMąWNX� VSDGNRZ\P�� D� WDNĪH� VWDQRZL�
LQVWUXPHQW�VáXĪąF\�RND]\ZDQLX�ZG]LĊF]QRĞFL�W\P��NWyU]\�QD�QLą��F]ĊVWR�QDZHW�
QLHĞZLDGRPLH��]DVáXĪ\OL�

6SRĞUyG�ZV]\VWNLFK� JDáĊ]L� SUDZD� SU\ZDWQHJR� SUDZR� VSDGNRZH�� RERN�PDá�
ĪHĔVNLHJR�SUDZD�RVRERZHJR��Z�]QDF]Q\P�VWRSQLX�RG]ZLHUFLHGOD� WDNĪH� V\VWHP�
ZLHU]HĔ��MDNLP�NLHUXMH�VLĊ�GDQD�VSRáHF]QRĞü1��']LHMH�VLĊ�WDN�GODWHJR��ĪH�WR�ZáDĞ� 
QLH� UHOLJLD� RG� ]DZV]H� VWDQRZLáD� MHGHQ� ]� JáyZQ\FK� F]\QQLNyZ� NV]WDáWXMąF\FK�
UHJXODFMH� GRW\F]ąFH� G]LHG]LF]HQLD�� SU]\QDMPQLHM�Z� V\VWHPDFK� SUDZQ\FK� RSDU�
W\FK� QD� ERJDW\P� GRURENX� SUDZD� U]\PVNLHJR2�� NWyUH�� REHMPXMąF� SRQDG� W\VLąF�
ODW� HZROXFML� F\ZLOL]DFML� ]DFKRGQLHM�� SU]HV]áR� SU]H]� ZV]\VWNLH� WU]\�� Z\PLHQLD�
QH�SU]H]�5D\PRQGD�:HVWEURRND�� HWDS\� UR]ZRMX�SUDZD3��3LHUZV]\P�]�QLFK�E\á�

1� :�� 'DMF]DN�� 7�� *LD UR�� )�� /RQJFKDPSV� GH� %pU LH U�� Prawo rzymskie. U podstaw 
prawa prywatnego��:DUV]DZD�������V������

2� =RE�� +�� %HUPDQ�� 3UDZR� L� UHZROXFMD�� .V]WDáWRZDQLH� VLĊ� ]DFKRGQLHM� WUDG\FML� SUDZQHM��
3U]Há��6�� $PVWH UGDPVN L�� :DUV]DZD�������V�����²����

3� 5�� :HVWEURRN�� 7KH�(DUO\�+LVWRU\� RI� /DZ��$�7KHRUHWLFDO�(VVD\�� Ä=HLWVFKULIW� GHU� 6DYL�
JQ\�6WLIWXQJ�I�U�5HFKWVJHVFKLFKWH��5RPDQLVWLVFKH�$EWHLOXQJ³��=5*�5$��������%G�������V����
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HWDS� DUELWUDOQ\FK� GHF\]ML� PRQDUFK\�� FKDUDNWHU\VW\F]Q\� GOD� RNUHVX� NUyOHVWZD�
U]\PVNLHJR�� ]DNRĔF]RQHJR� X� VFK\áNX�9,�Z�� SU]HG� &KU�� .ROHMQ\� VWDQRZLáD� HUD�
SUDZD� WZRU]RQHJR�SU]H]�DU\VWRNUDFMĊ��FR�RGSRZLDGD�RNUHVRZL�U]\PVNLHM� UHSX�
EOLNL��:UHV]FLH�RVWDWQLP�HWDSHP�E\áD�NRG\¿NDFMD�SUDZD��GRNRQDQD�SU]H]�FHVD�
U]D�-XVW\QLDQD�Z�9,�Z�

2� LOH�Z� RNUHVLH�PRQDUFKLL� U]\PVNLHM�� ]DNRĔF]RQ\P�REDOHQLHP�7DUNZLQLX�
V]D� 3\V]QHJR�Z� ���� U�� SU]HG� &KU��� QLH�PRĪH� E\ü�PRZ\� R� ZSá\ZLH� UHOLJLL� QD�
NV]WDáWRZDQLH� VLĊ� SUDZD� VSDGNRZHJR� ]H� Z]JOĊGX� QD� MHGQRĞü� VIHU\� VDNUDOQHM�
L�SUDZQHM��R�W\OH�ZH�ZF]HVQHM�UHSXEOLFH��WUZDMąFHM�GR�Z\EXFKX�SLHUZV]HM�ZRMQ\�
SXQLFNLHM�Z����� U�� SU]HG�&KU��� RSLV\ZDQH� ]DJDGQLHQLH�SU]HVWDMH�E\ü�EH]SU]HG�
PLRWRZH�� :� ,,,� Z�� SU]HG� &KU�� 5]\PLDQLH� SRVWDZLOL� MXĪ� ERZLHP� VWRVXQNRZR�
MDVQR�]DU\VRZDQą�JUDQLFĊ�PLĊG]\�LQVW\WXFMDPL�SUDZQ\PL�D�QRUPDPL�UHOLJLMQ\�
PL�� FR�Z�NRQVHNZHQFML�GRSURZDG]LáR�GR� VHNXODU\]DFML�SUDZD� L� MHJR�Z]JOĊGQHM�
DXWRQRPL]DFML4�� 'RZRGHP� QDVWĊSRZDQLD� SRZ\ĪV]\FK� SURFHVyZ� MHVW� FKRFLDĪE\�
XFKZDORQD� Z� SRáRZLH� 9� Z�� SU]HG� &KU�� XVWDZD� ;,,� WDEOLF�� ]DZLHUDMąFD� ZLHOH�
QRUP�R�FKDUDNWHU]H�RJyOQ\P��5R]G]LDá� UHOLJLL�RG�SUDZD�QLH�PLDá� MHGQDN�QLJG\�
Z�SDĔVWZLH� U]\PVNLP�FKDUDNWHUX�DEVROXWQHJR��D� MHM�ZSá\Z�QD�UHJXODFMH�SUDZ�
QH�XZLGDF]QLDá�VLĊ�VWDOH��DĪ�GR�SRZVWDQLD�]D�SDQRZDQLD�-XVW\QLDQD�Corpus Iu-
ris Civilis5��6]F]HJyOQ\�Z\UD]�SU]\Mąá�RQ�ZáDĞQLH�X�SRF]ąWNX�NV]WDáWRZDQLD�VLĊ�
U]\PVNLHM� UHSXEOLNL�� FR� ĞFLĞOH� ]ZLą]DQH� E\áR� ]� G]LDáDOQRĞFLą� U]\PVNLFK� NROH�
JLyZ�NDSáDĔVNLFK��

:Sá\Z�ÄDXJXUHV´�QD�VSUDZ\�SDĔVWZRZH

3LHUZV]H� ]� U]\PVNLFK� NROHJLyZ� NDSáDĔVNLFK� WZRU]\OL� DXJXURZLH� �augu-
res��� .ROHJLXP� WR� RGSRZLHG]LDOQH� E\áR� SU]HGH� ZV]\VWNLP� ]D� VSUDZRZDQLH�
DXVSLFMyZ� �auspicia��� :UyĪE\� WH�� RSDUWH� JáyZQLH� QD� REVHUZDFML� ORWX� SWDNyZ�
GUDSLHĪQ\FK�� PLDá\� ROEU]\PLH� SROLW\F]QH� ]QDF]HQLH�� .DĪGH� REMĊFLH� XU]ĊGX��
Z\UXV]HQLH� QD�ZRMQĊ� F]\� LQQH�ZDĪQH�Z\GDU]HQLH�ZLą]DáR� VLĊ� ERZLHP� ]� LFK�
SU]HSURZDG]HQLHP� �inauguratio��� NWyUH� PLDáR� QD� FHOX� VSUDZG]HQLH�� F]\� SOD�
QRZDQH� G]LDáDQLH� MHVW� ]JRGQH� ]� ZROą� ERJyZ6�� 2� ROEU]\PLP� ZSá\ZLH� DXJX�
UyZ�QD�IXQNFMRQRZDQLH�SDĔVWZD�L�SUDZD�U]\PVNLHJR�SLV]H�&\FHURQ�Z�GUXJLHM�
NVLĊG]H�De legibus�

4� ,ELGHP��V���
5� =RE��0�� .DVHU��'DV�U|PLVFKH�3ULYDWUHFKW��%G�����0�QFKHQ�������V������
6� 0�� -DF]\QRZVND�� 5HOLJLH�ĞZLDWD�U]\PVNLHJR��:DUV]DZD�������V�����
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&\FHURQ��De legibus�� ,,�������� 7áXP��²�,��ĩyáWRZVND


Maximum autem et praestantissimum in re 
publica ius est augurum cum auctoritate 
FRQLXQFWXP�� QHTXH� YHUR� KRF� TXLD� VXP� LSVH�
augur ita sentio, sed quia sic existimari nos 
est necesse. Quid enim maius est, si de iure 
quaerimus, quam posse a summis imperiis et 
summis potestatibus comitiatus et concilia 
YHO� LQVWLWXWD� GLPLWWHUH� YHO� KDELWD� UHVFLQGHUH"�
Quid gravius quam rem susceptam dirimi, si 
XQXV�DXJXU�ǥDOLR��GLH!¶�GL[HULW"�4XLG�PDJQL� 
¿FHQWLXV� TXDP� SRVVH� GHFHUQHUH�� XW� PDJL-
VWUDWX�VH�DEGLFHQW�FRQVXOHV"�4XLG�UHOLJLRVLXV�
quam cum populo, cum plebe agendi ius aut 
GDUH� DXW� QRQ� GDUH"�4XLG�� OHJHP� VL� QRQ� LXUH�
rogata est tollere, ut Titiam decreto conlegi, 
XW� /LYLDV� FRQVLOLR� 3KLOLSSL� FRQVXOLV� HW� DXJX-
ULV"� 1LKLO� GRPL�� QLKLO� PLOLWLDH� SHU� PDJLVWUD-
tus gestum sine eorum auctoritate posse cu-
LTXDP�SUREDUL"

1DMZDĪQLHMV]H� XSUDZQLHQLD� L� QDMZLĊNV]H�
ZSá\Z\�PDMą�Z�SDĔVWZLH�DXJXURZLH��SU]H]�FR�
]\VNXMą�� U]HF]� MDVQD��ZLHONLH� SRZDĪDQLH��:\�
JáDV]DP� WĊ� RSLQLĊ� QLH� GODWHJR�� ĪH� VDP� MHVWHP�
DXJXUHP�� U]HF]� Z� W\P�� ĪH� WDN� E\ü� SRZLQQR��
-HĞOL�ERZLHP�UR]ZDĪDP\�NZHVWLH�SUDZQH��FyĪ�
]QDF]\� ZLĊFHM� RG� PRĪOLZRĞFL� UR]ZLą]\ZDQLD�
]JURPDG]HĔ�L�QDUDG�]ZRáDQ\FK�SU]H]�QDMZ\Ī�
V]\FK� ZRMVNRZ\FK� L� XU]ĊGQLNyZ� OXE� XQLH�
ZDĪQLDQLD� VSRWNDĔ� MXĪ� RGE\W\FK�� .WR� ]QDF]\�
ZLĊFHM� QLĪ� VDPRWQ\� DXJXU� ]DZLHV]DMąF\� SRG�
MĊWH� SU]HGVLĊZ]LĊFLH� VWZLHUG]HQLHP�� ÄLQQHJR�
GQLD´"� &R� EXG]L� ZLĊNV]\� UHVSHNW� QLĪ� XSUDZ�
QLHQLD��G]LĊNL�NWyU\P�PRĪQD�VSRZRGRZDü��E\�
NRQVXORZLH�]áRĪ\OL�XU]ąG"�7R�SRGQLRVáH�XF]X�
FLH� Z\GDü� ]JRGĊ� QD� ]ZRáDQLH� ]JURPDG]HQLD�
OXGRZHJR� DOER� MHM� RGPyZLü�� &R� SRZLHV]� QD�
]QLHVLHQLH�QLH]JRGQ\FK�]�SUDZHP�XVWDZ"�.R�
OHJLXP�DXJXUyZ�XWUąFLáR�SURSR]\FMĊ�7\FMXV]D��
D�/LZLXV]RZą�XGDUHPQLá�)LOLS��DXJXU� L�NRQVXO�
]DUD]HP�� :� F]DVLH� SRNRMX� L� ZRMQ\� ZV]HONLH�
SRVWDQRZLHQLD� XU]ĊGQLNyZ� Z\PDJDMą� ]JRG\�
DXJXUyZ��E\�]\VNDü�PRF�VSUDZF]ą�


� 0�7�� &\FH URQ��2�SDĔVWZLH��2�SUDZDFK��3U]Há�� ,�� ĩy á WRZVND�� .ĊW\�������V�����²����

']LDáDOQRĞü� NROHJLXP� DXJXUyZ� VWDQRZL� QLHZąWSOLZLH� SU]\NáDG� ZSá\ZX�
F]\QQLND�UHOLJLMQHJR�QD�IXQNFMRQRZDQLH�SDĔVWZD��-HVW�RQ�MHGQDN�W\ONR�SRĞUHGQL�
L� GRW\F]\� VSUDZ� R� ]QDF]HQLX� SROLW\F]Q\P�� 3URFHV� NV]WDáWRZDQLD� SUDZD� QDWR�
PLDVW��]ZáDV]F]D�SUDZD�VSDGNRZHJR��XOHJDá�ZSá\ZRP�LQQHJR�JUHPLXP�NDSáDĔ�
VNLHJR�� MDNLH� WZRU]\OL�SRQW\¿NRZLH�

Ä3RQWL¿FHV�D�VDFUD�SULYDWD´

.ROHJLXP�SRQW\¿NyZ

'UXJLH� NROHJLXP�²�SRQW\¿NyZ�SRZVWDáR�� MDN� SRGDMH�/LZLXV]�� MXĪ� ]D� F]D�
VyZ� NUyOD� U]\PVNLHJR�²�1XP\�3RPSLOLXV]D�� 3RZRáDá� RQ� GR� Ī\FLD� XU]ąG� QDM�
Z\ĪV]HJR�NDSáDQD��SRQWLIH[�PD[LPXV���VWRMąFHJR�QD�F]HOH�NROHJLXP��D�VWDQRZL�
VNR� WR�SRZLHU]\á�1XPLH�0DUFMXV]RZL7��'R� MHJR�NRPSHWHQFML�QDOHĪDáR��

7� 7�� /LZLXV]��$E�XUEH�FRQGLWD��,������(G��&��:DOWH U V�� 5�� &RQZD\�� 9RO�����2[IRUG������
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7\WXV�/LZLXV]��$E�XUEH�FRQGLWD�� ,���� 7áXP��²�$��.RĞFLyáHN


Cetera quoque omnia publica privataque 
VDFUD� SRQWL¿FLV� VFLWLV� VXELHFLW�� XW� HVVHW� TXR�
consultum plebes veniret, ne quid divini iuris 
neglegendo patrios ritus peregrinosque ad-
sciscendo turbaretur.

3RGREQLH� ZV]\VWNLH� LQQH� VSUDZ\� UHOLJLMQH��
WDN�Z�]DNUHVLH�SXEOLF]QHJR��MDN�L�SU\ZDWQHJR�
Ī\FLD�� RGGDá� GR� MHJR� GHF\]ML�� 'R� QLHJR�
PLDá� VLĊ� OXG� XGDZDü� SR� SRUDGĊ�� DE\� SU]H]�
]DQLHGE\ZDQLH�REU]ĊGyZ�RMF]\VW\FK��D�SU]\M� 
PRZDQLH� REF\FK� QLH� ZNUDGáR� VLĊ� GR� VáXĪE\�
ERĪHM� MDNLHĞ�]DPLHV]DQLH�


� 7�� /LZ LX V]��']LHMH�5]\PX�RG�]DáRĪHQLD�PLDVWD��.VLĊJL� ,²9��3U]Há��$�� .RĞF Ly áHN�� :URFáDZ�������V�����

3U]\WRF]RQ\� IUDJPHQW�G]LHáD�$E urbe condita�SRWZLHUG]D��ĪH� UROD�� MDNą�ZH�
ZF]HVQHM� UHSXEOLFH� SHáQLOL� SRQWL¿FHV� E\áD� MHV]F]H� ]QDF]QLHMV]D� RG� ZSá\ZyZ�
DXJXUyZ�� &KRü� /LZLXV]� ZVND]XMH�� ĪH� Z� JHVWLL� NROHJLXP� OHĪDá\� W\ONR� VSUDZ\�
UHOLJLMQH�� WR� QDOHĪ\� SDPLĊWDü�� ĪH� DĪ� GR�PDMąF\FK�PLHMVFH� Z� ,,,� Z�� SU]HG� &KU��
SRF]ąWNyZ�SURFHVX�UDFMRQDOL]DFML�SUDZD��SRQW\¿NRZLH��SHáQLąF�IXQNFMH�NDSáDĔ�
VNLH�� VSUDZRZDOL� UyZQLHĪ� Z\PLDU� VSUDZLHGOLZRĞFL� Z� VSRVyE�� NWyU\� VSDMDá� UH�
OLJLĊ� RUD]� SRU]ąGHN� SUDZQ\�� 'RNRQ\ZDQH� SU]H]� QLFK� LQWHUSUHWDFMH� GRW\F]\á\�
]DWHP� QLH� W\ONR� SUDZD� NDSáDĔVNLHJR�� DOH� WDNĪH� ĞZLHFNLHJR�� 3RQW\¿NRZLH� Z\�
ZLHUDOL� ZLĊF� ZSá\Z� QD� SUDZR� SU\ZDWQH�� NWyUH� WUDNWRZDOL� SU]HGH� ZV]\VWNLP�
MDNR�QDU]ĊG]LH�PDMąFH�QD� FHOX�XWU]\PDQLH�Z�NROHMQ\FK�SRNROHQLDFK�NXOWX�SU\�
ZDWQHJR��D�JáyZQ\P�LQVWUXPHQWHP�VáXĪąF\P�]DSHZQLHQLX�MHJR�FLąJáRĞFL�PLDáR�
E\ü�SUDZR�VSDGNRZH��NWyUH�ZLą]DáR�SU]HMĊFLH�PDMąWNX� VSDGNRELHUF\�]�RNUHĞOR�
Q\PL�RERZLą]NDPL�QDWXU\�UHOLJLMQHM8�

:�RNUHVLH� SR�Z\GDQLX� XVWDZ\�;,,� WDEOLF� UROD�SRQWL¿FHV� E\áD� UyZQLHĪ� QLH�
]Z\NOH� GRQLRVáD�� JG\Ī� SRSU]H]� WZyUF]ą� LQWHUSUHWDFMĊ� Z\P\ĞODOL� RQL� LQVW\WX�
FMH� SUDZQH� PDMąFH� QD� FHOX� ]DVSRNDMDQLH� QRZ\FK�� QLH]QDQ\FK� GRWąG� SRWU]HE��
3U]\NáDGHP�PRĪH� E\ü� XWZRU]HQLH� SUDZD� GREURZROQHJR� ]U]HF]HQLD� VLĊ�ZáDG]\�
RMFRZVNLHM� �emancipatio�9��

3U]HáDPDQLH� PRQRSROX� NROHJLXP� SRQW\¿NyZ� QDVWąSLáR� QD� VNXWHN� RJáRV]R�
QHJR� RNRáR� ���� U�� SU]HG�&KU�� SU]H]�*QHMXV]D� )ODZLXV]D� NDOHQGDU]D� VąGRZHJR�
L�]ELRUX�IRUPXá�VNDUJ�SURFHVRZ\FK�RUD]�G]LĊNL�G]LDáDOQRĞFL�7\EHULXV]D�.RUXQ�
NDQLXV]D�²�SLHUZV]HJR�SOHEHMVNLHJR�QDMZ\ĪV]HJR�NDSáDQD��SRQWLIH[�PD[LPXV���
NWyU\� UR]SRF]ąá� SXEOLF]QLH� XG]LHODü� SRUDG� SUDZQ\FK� �responsa�10�� :� SyĨQLHM�
V]HM� UHSXEOLFH�� NLHG\� ]DQLNá\� MXĪ� ]ZLą]NL� UHOLJLL� RUD]� SUDZD�� MXU\VSUXGHQFMD�
U]\PVND� VWDáD� VLĊ� ĞZLHFND�� =DGDQLD� MXU\VWyZ�� NWyU]\� ]QDQL� Vą� ]� LPLHQLD� RG�
RNRáR� SRáRZ\� ,,� Z�� SU]HG� &KU��� E\á\� EDUG]R� SUDNW\F]QH� L� VSURZDG]Dá\� VLĊ� GR�

 8� 0�� $YHQD U LXV�� 5|PLVFKHV�(UEUHFKW�XQG�5HOLJLRQ�� ,QWHUGHSHQGHQ]HQ�YRQ�+HUUVFKDIWV���
9HUP|JHQV�� XQG� .XOWSHUSHWXLHUXQJ� LQ� 3RQWL¿NDOMXULVSUXGHQ]� VRZLH� 'RJPDWLN� XQG� 3UD[LV� GHV�
ius civile�� ,Q��'HU� (LQÀXVV� UHOLJL|VHU� 9RUVWHOOXQJHQ� DXI� GLH� (QWZLFNOXQJ� GHV� (UEUHFKWV�� +UVJ��
5�� =LPPHUPDQQ�� 7�ELQJHQ������ V����²���

 9� ,ELGHP�
10� :�� 'DMF]DN�� 7�� *LD UR�� )�� /RQJFKDPSV� GH� %pU LH U�� Prawo rzymskie«��V�����
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XG]LHODQLD�SRUDG�SUDZQ\FK��respondere���XNáDGDQLD�IRUPXá�SURFHVRZ\FK��cave-
re�� RUD]� Z\VWĊSRZDQLD� Z� SURFHVLH� MDNR� SHáQRPRFQLF\� VWURQ� �agere�11�� D� ZUD]�
]�SRVWĊSXMąF\P�SURFHVHP�ODLF\]DFML�MXU\VSUXGHQFML�SRQW\¿NRZLH�XWUDFLOL�ZSá\Z�
QD�SURFHV\� OHJLVODF\MQH�

.XOW�SU\ZDWQ\��ÄVDFUD�SULYDWD´��L�MHJR�ZSá\Z 
QD�NV]WDáWRZDQLH�UHJXODFML�VSDGNRZ\FK

:VSRPQLDQR�MXĪ��ĪH� MXU\VSUXGHQFMD�SRQW\¿NDOQD��NV]WDáWXMąF�]DUyZQR�QRU�
P\� UHOLJLMQH�� MDN� L� SUDZQH�� GąĪ\áD� GR� XWU]\PDQLD� FLąJáRĞFL� NXOWX� SU\ZDWQHJR�
(sacra privata���3RG�SRMĊFLHP�W\P�3RPSHMXV]�)HVWXV��JUDPDW\N�U]\PVNL�Ī\MąF\�
Z� ,,� Z�� SR� &KU��� DXWRU� OHNV\NRQX�'H� YHUERUXP� VLJQL¿FDWX�� UR]XPLDá� ]DUyZQR�
NXOW� RVRELVW\�� MDN� L� URG]LQQ\� RUD]� URGRZ\� �sacra privata, quae pro singulis 
KRPLQLEXV�� IDPLOLLV�� JHQWLEXV� ¿XQW�12�� 2ERZLą]HN� MHJR� VSUDZRZDQLD� SRGNUHĞOD�
&\FHURQ�� RNUHĞODMąF�Z�De legibus� SUDZD� GRW\F]ąFH� NXOWX� �leges de religione���
:ĞUyG� QLFK� Z\PLHQLD� RQ� ]DVDGĊ�� PyZLąFą�� LĪ� sacra privata� SRZLQQD� LVWQLHü�
]DZV]H� �sacra privata perpetua manento�13�� )DNW� WHQ� RUD]� ZDJD�� MDNą� SRF]ąW�
NRZR� 5]\PLDQLH� SU]\NáDGDOL� GR� SRGWU]\P\ZDQLD� NXOWX�� VXJHUXMą�� ĪH� PLDá� RQ�
]QDF]HQLH� WDNĪH� GOD� LQWHUHVX� SXEOLF]QHJR�� 7H]D� WD� ]QDMGXMH� UyZQLHĪ� RG]ZLHU�
FLHGOHQLH� Z� EDGDQLDFK� QD� WHPDW� QDMGDZQLHMV]HM� KLVWRULL� SDĔVWZD� U]\PVNLHJR��
3RGNUHĞOD� VLĊ�ERZLHP�� LĪ�Z�F]DVLH�JG\�QLH� LVWQLDá\� MHV]F]H� VWUXNWXU\�SDĔVWZR�
ZH�� RGSRZLHG]LDOQRĞü� ]D� ORV\� FDáHJR� OXGX� VSRF]\ZDáD� QD� QDMZLĊNV]\FK� RUJD�
QL]DFMDFK� URGRZ\FK� �gentes��� -HĞOL� ]DWHP� VSUDZRZDQLH� sacra privata OHĪDáRE\�
QDZHW�Z\áąF]QLH�Z� LQWHUHVLH� URG]LQ\� DJQDF\MQHM�� WR� L� WDN�� ]H�Z]JOĊGX� QD� EDU�
G]R� REV]HUQą� RGSRZLHG]LDOQRĞü�gentes�� NXOW� WHQ� E\áE\� VSUDZRZDQ\�Z� LPLHQLX�
ZV]\VWNLFK�RE\ZDWHOL14�

.RPSHWHQFMH� RVyE� ELRUąF\FK� XG]LDá� Z� VSUDZRZDQLX� sacra privata E\á\�
MHGQR]QDF]QLH� RNUHĞORQH��*áyZQD� RGSRZLHG]LDOQRĞü� VSDGDáD� QD� QDF]HOQLND� UR�
G]LQ\� �SDWHU� IDPLOLDV��� NWyUHPX� SUDZR� SRZLHU]DáR� UyZQLHĪ� WURVNĊ� R� SRGOHJáH�
PX� RVRE\� RUD]� PDMąWHN�� NWyUH� Z� SUDZLH� DUFKDLF]Q\P�� DĪ� GR� F]DVX� XFKZDOH�

11� -�0�� .HO O\��+LVWRULD� ]DFKRGQLHM� WHRULL� SUDZD�� 3U]HNá��'�� 3 LH W U ]\N�5HHYHV�� .UDNyZ�
������V�����

12� 6�3�� )HV W XV��'H�YHUERUXP�VLJQL¿FDWX�������(G��:�0�� /LQGVD\�� /HLS]LJ������
13� 0�7�� &\FHURQ��De legibus�� ,,�� ��� ���� (G�� -�*�)�� 3RZHO O�� 2[IRUG� ������ 2� RERZLą]NX�

SU]HND]\ZDQLD� NXOWX� &\FHURQ� SLV]H� UyZQLHĪ�Z�De legibus� ,,�� ��� ���²� privatim colunto quos 
rite a patribus cultos acceperint� �VDPL� QLHFK� F]F]ą� WDNLFK� ERJyZ�� NWyU\FK� REU]ĊG\� SR� SU]RG�
NDFK�� MDNR� VLĊ�JRG]L�� SU]HMĊOL�²� WáXP�� ,��ĩyáWRZVND��� ULWXV� IDPLOLDH�SDWUXPTXH� VHUYDQWR� (niech 
VWU]HJą�GDZQ\FK�REU]ąGNyZ�Z�URG]LQDFK� MDN� LFK�RMFRZLH�²�WáXP��,��ĩyáWRZVND���

14� =RE��%�� /LQNH��9RQ�GHU�9HUZDQGWVFKDIW� ]XP�6WDDW��GLH�(QWVWHKXQJ�SROLWLVFKHU�2UJDQL-
VDWLRQVIRUPHQ� LQ�GHU� IU�KU|PLVFKHQ�*HVFKLFKWH��6WXWWJDUW������
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QLD�XVWDZ\�;,,� WDEOLF��RNUHĞODQH�E\á\�ZVSyOQ\P�PLDQHP� IDPLOLD15��:SUDZG]LH�
SDWHU� IDPLOLDV� ]RERZLą]DQ\� E\á� GR� RVRELVWHJR� SU]HSURZDG]HQLD� U\WXDáyZ�� MHG�
QDN� Z� REU]ĊGDFK� XF]HVWQLF]\OL� WDNĪH� SR]RVWDOL� F]áRQNRZLH� MHJR� IDPLOLL�� FKRü�
LFK� XG]LDá� RJUDQLF]Dá� VLĊ� GR� ĞSLHZX� RUD]� DV\VWRZDQLD� QDF]HOQLNRZL� URG]LQ\16��
2ERZLą]NRZD� REHFQRĞü� ZV]\VWNLFK� GRPRZQLNyZ� SRGF]DV� VSUDZRZDQLD� NXOWX�
MHVW�NROHMQ\P�DUJXPHQWHP�ĞZLDGF]ąF\P�R� MHJR�GRQLRVá\P�]QDF]HQLX�QLH� W\ONR�
Z�VIHU]H�VDNUDOQHM��DOH�� MDN�VLĊ�RND]XMH�� UyZQLHĪ�Z�SUDZQHM��

Ä8VXFDSLR�SUR�KHUHGH´ �]DVLHG]HQLH�VSDGNX�

3LHUZV]H� GRZRG\�QD� WR�� ĪH� DUFKDLF]QH� SUDZR� VSDGNRZH�XOHJDáR� SRĞUHGQLR��
SRSU]H]�SUDZR�U]HF]RZH��ZSá\ZRP�UHOLJLL�U]\PVNLHM�NV]WDáWRZDQHM�Z�]QDF]QHM�
PLHU]H�SU]H]�sacra privata��]QDOHĨü�PRĪQD�Z�Institutiones�*DLXVD��-XU\VWD�WHQ��
RSLVXMąF� Z� NVLĊG]H� GUXJLHM� LQVW\WXFMĊ� ]DVLHG]HQLD�� ZVSRPLQD� UyZQLHĪ� R� PRĪ�
OLZRĞFL�QDE\FLD�QD� WHM�GURG]H�VSDGNX� �XVXFDSLR�SUR�KHUHGH���3UDZR�DUFKDLF]QH�
SU]HZLG\ZDáR�ZyZF]DV�MHG\QLH�URF]Q\�WHUPLQ�SRVLDGDQLD��QDZHW�ZyZF]DV��JG\�
Z�VNáDG�VSDGNX�ZFKRG]Lá\�QLHUXFKRPRĞFL�

*DLXV�� Institutiones�� ,,���� 7áXP��²�:��5R]ZDGRZVNL


/H[� HQLP� ;,,� WDEXODUXP� VROL� TXLGHP� UHV� EL-
HQQLR�XVXFDSL�LXVVLW��FHWHUDV�XHUR�DQQR��HUJR�
KHUHGLWDV� LQ� FHWHULV� UHEXV� YLGHEDWXU� HVVH��
quia soli non est quia neque corporalis est. 

8VWDZD� ;,,� WDEOLF� ERZLHP� VWDQRZLáD�� ĪH�
]DVLHG]HQLH� QLHUXFKRPRĞFL� WUZD� GZD� ODWD��
SR]RVWDá\FK� U]HF]\� ²� URN�� VWąG� XZDĪDQR��
ĪH� VSDGHN�PLHĞFL� VLĊ�Z�SRMĊFLX� ÄSR]RVWDá\FK�
U]HF]\ �́�SRQLHZDĪ�QLH� MHVW�QLHUXFKRPRĞFLą�


� *D LX V��*DL� LQVWLWXWLRQHV�� ,QVW\WXFMH�*DLXVD�� WHNVW� L�SU]HNáDG��3U]Há��:�� 5R]ZDGRZVN L�� 3R]QDĔ�������V�����

:DUWR� UyZQLHĪ�]D]QDF]\ü��ĪH�GOD�]DVLHG]HQLD�VSDGNX�SUDZR�DUFKDLF]QH�QLH�
Z\PDJDáR� DQL� iusta causa�� DQL� GREUHM� ZLDU\17�� 7DN� OLEHUDOQH� ]DVDG\� ]PXV]DMą�
GR� SRVWDZLHQLD� S\WDQLD� R� SRZRG\�� GOD� NWyU\FK� MH� SU]\MĊWR��:� WHNVWDFK�*DLXVD�
]QDOHĨü�PRĪQD�FR�QDMPQLHM�GZD��

3LHUZV]\� ]� QLFK� GRW\F]\� LQWHUHVX� VSRáHF]QHJR�� Z� NWyU\P� OHĪDáR� WR�� DE\�
VSDGHN� E\á� MDN� QDMV]\EFLHM� REMĊW\� Z� SRVLDGDQLH� QD� ]DVDG]LH� VXNFHVML� XQLZHU�
VDOQHM��NWyUD�SR]ZROLáDE\�NRQW\QXRZDü�VWRVXQNL�SUDZQH�]PDUáHJR��0LPR�LĪ�SR�
UR]SRF]ĊW\P�Z� RNUHVLH� SyĨQHM� UHSXEOLNL� SURFHVLH� UDFMRQDOL]DFML� SUDZD� E\áD� WR�
ZáDĞFLZLH� MHG\QD� SU]\F]\QD� ]DFKRZDQLD� WDN� NUyWNLHJR� WHUPLQX� GOD� usucapio 
SUR�KHUHGH�� WR� MHGQDN�Ī\MąF\�Z� ,,�Z��SR�&KU��*DLXV�Z\PLHQLD� Mą�GRSLHUR� MDNR�

15� :��:RáRGN LHZLF]��0�� =DE áRFND��Prawo rzymskie. Instytucje��:DUV]DZD�������V�����
16� 0�� $YHQD U LXV��5|PLVFKHV�(UEUHFKW«��V�����
17� :�� 'DMF]DN�� 7�� *LD UR�� )�� /RQJFKDPSV� GH� %pU LH U�� Prawo rzymskie«��V������
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GUXJą� �XW� HW� FUHGLWRUHV� KDEHUHQW�� D� TXR� VXXP� FRQVHTXHUHQWXU�18�� 1D� SLHUZV]\�
SODQ�Z�MHJR�,QVW\WXFMDFK�Z\VXZD�VLĊ�SRZyG�QDWXU\�VDNUDOQHM��1DE\ZFD�VSDGNX�
(KHUHV�H[WUDQHXV��SRQRVLá�ERZLHP�RGSRZLHG]LDOQRĞü�QLH�W\ONR�]D�GáXJL�VSDGNR�
ZH��DOH� UyZQLHĪ�]D�NRQW\QXDFMĊ� URG]LQQHJR�NXOWX�SU\ZDWQHJR19�

*DLXV�� Institutiones�� ,,���� 7áXP��²�:��5R]ZDGRZVNL


Quare autem omnino tam inproba possessio 
et usucapio concessa sit, illa ratio est, quod 
YROXHUXQW� YHWHUHV�PDWXULXV�KHUHGLWDWHV� DGLUL��
XW� HVVHQW�� TXL� VDFUD� IDFHUHQW�� TXRUXP� LOOLV�
WHPSRULEXV�VXPPD�REVHUYDWLR� IXLW�

0RW\Z� ]DĞ�� GOD� NWyUHJR� ]H]ZRORQR� QD� WDN�
QLHRGSRZLHGQLH�SRVLDGDQLH�L�]DVLHG]HQLH�MHVW�
WDNL�� ĪH� GDZQL� SUDZQLF\� FKFLHOL�� ĪHE\� VSDG�
NL� E\á\� QDE\ZDQH�ZF]HĞQLHM�� E\� ]QDOHĨOL� VLĊ�
FL�� NWyU]\� NRQW\QXRZDOLE\� NXOW� SU]RGNyZ��
F]HJR�Z� RZ\FK� F]DVDFK� EH]Z]JOĊGQLH� SU]H�
VWU]HJDQR�


� *D LX V��*DL� LQVWLWXWLRQHV«��V�����

:SURZDG]HQLH� LQVW\WXFML� XVXFDSLR� SUR� KHUHGH� VáXĪ\áR� ]DWHP� 5]\PLDQRP�
MDNR� QDU]ĊG]LH� SRGWU]\P\ZDQLD� FLąJáRĞFL� sacra�� ,QWHQV\ZQH� RGG]LDá\ZDQLH�
MXU\VSUXGHQFML� SRQW\¿NDOQHM� QD� SLHUZRWQ\� V\VWHP� G]LHG]LF]HQLD� 5]\PLDQ� QLH�
RJUDQLF]Dá�VLĊ�MHGQDN�W\ONR�GR�ZSURZDG]HQLD�áDWZ\FK�GR�VSHáQLHQLD�SU]HVáDQHN�
]DVLHG]HQLD�VSDGNX��3RQWL¿FHV�XWZRU]\OL�SHZQH�]QDF]QLH�RJyOQLHMV]H�UR]ZLą]D�
QLD�SUDZQH��NWyUH�PLDá\�QD�FHOX�SRGWU]\P\ZDQLH�NXOWX�SU\ZDWQHJR�

Ä+HUHV´��VSDGNRELHUFD�XQLZHUVDOQ\�

3LHUZV]\P� ]� QLFK� MHVW� LQVW\WXFMD� VSDGNRELHUF\� XQLZHUVDOQHJR� �KHUHV��� =D�
UyZQR� Z� LQWHUHVLH� VSRáHF]HĔVWZD�� MDN� L� URG]LQ\� OHĪDáR� ZVND]DQLH� RVRE\�� NWy�
UD� NRQW\QXRZDáDE\� VWRVXQNL� SUDZQH� ]PDUáHJR�� =D� F]DVyZ� NV]WDáWRZDQLD� VLĊ�
SUDZD� DUFKDLF]QHJR� ZDĪQLHMV]\� RG� Z\PLDUX� VSRáHF]QHJR�� PDWHULDOQHJR� F]\�
HNRQRPLF]QHJR�E\á� MHGQDN�DVSHNW� UHOLJLMQ\�RUD]� IDPLOLMQ\��7ZyUFRP�QRUP�SUD�
ZD� VSDGNRZHJR�� NWyU\P�E\áR� NROHJLXP�SRQW\¿NyZ20�� ]DOHĪDáR� ERZLHP�SU]HGH�
ZV]\VWNLP�QD�SU]HND]DQLX�sacra�L�NRQW\QXRZDQLX�REU]ĊGyZ�NXOWRZ\FK��:SUR�
ZDG]HQLH�GR� V\VWHPX�G]LHG]LF]HQLD� LQVW\WXFML� VSDGNRELHUF\�Z\GDZDáR� VLĊ� UR]�
ZLą]DQLHP�LGHDOQ\P�GOD�UHDOL]DFML�W\FK�]DáRĪHĔ��6SDGHN�WUDNWRZDQ\�E\á�ERZLHP�
MDNR�MHGQD�U]HF]�QLHPDWHULDOQD��res incorporalis���Z�VNáDG�NWyUHM�ZFKRG]Lá\�QLH�
W\ONR�SU]HGPLRW\�PDWHULDOQH��DOH�UyZQLHĪ�SUDZD��VWRVXQNL�DJQDF\MQH�L�RERZLą]�
NL� UHOLJLMQH21�� :VND]DQLH� MHGQHJR� QDVWĊSF\� SUDZQHJR� ]PDUáHJR� JZDUDQWRZDáR�

18� *DLXV�� Institutiones�� ,,������*DL� LQVWLWXWLRQHV�� ,QVW\WXFMH�*DLXVD�� WHNVW� L�SU]HNáDG��3U]Há��
:�� 5R]ZDGRZVN L�� 3R]QDĔ������

19� :�� /LW HZVN L�� Rzymskie prawo prywatne��:DUV]DZD�������V������
20� 0�7�� &\FHURQ��O SDĔVWZLH��2�SUDZDFK��3U]Há�� ,�� ĩy á WRZVND�� .ĊW\�������V������
21� 7DN� WUDNWRZDá� VSDGHN� *DLXV�� ]RE��� *DLXV�� Institutiones�� ,,�� ��� ²� Incorporales sunt, 

TXDH�WDQJL�QRQ�SRVVXQW��TXDOLD�VXQW�HD��TXDH� LQ� LXUH�FRQVLVWXQW��VLFXW�KHUHGLWDV� �1LHPDWHULDOQH�
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SHZQRĞü� L� SU]HZLG\ZDOQRĞü� Ī\FLD� VSRáHF]QHJR� RUD]� JRVSRGDUF]HJR�� D� WDNĪH�
SR]ZROLáR�QD�QLH]DNáyFRQą�NRQW\QXDFMĊ�VSUDZRZDQLD�NXOWX�SU\ZDWQHJR�

8VWDQRZLHQLH� VSDGNRELHUF\� XQLZHUVDOQHJR� E\áR� W\ONR� SLHUZV]\P� NURNLHP��
MDNL� XF]\QLOL� SRQW\¿NRZLH� Z� FHOX� ]DJZDUDQWRZDQLD� FLąJáRĞFL� sacra privata��
,QVW\WXFMD� KHUHV� RND]\ZDáD� VLĊ� ERZLHP� QLHZ\VWDUF]DMąFD� Z� SU]\SDGNX�� JG\�
]�UyĪQ\FK�SRZRGyZ�QLH�PRĪQD�E\áR�Z�áDWZ\�VSRVyE�ZVND]Dü�QDVWĊSF\�SUDZQH�
JR� RVRE\� ]PDUáHM�� 5R]ZLą]DQLHP� WHJR� SUREOHPX� E\áR� SRáąF]HQLH� RERZLą]NyZ�
UHOLJLMQ\FK�QLH�]�NRQNUHWQą�RVREą��D�]�PDMąWNLHP��&\FHURQ�Z\UDĨQLH�ZVND]XMH��
ĪH� ]DELHJ� WHQ� ]RVWDá� GRNRQDQ\� QD�PRF\� GHNUHWX� NROHJLXP� NDSáDĔVNLHJR�� D� QLH�
SU]HSLVDPL� SUDZD� L� ]RVWDá� SU]\MĊW\� GR� SUDZD� VSDGNRZHJR�G]LĊNL� DXWRU\WHWRZL��
MDNLP�FLHV]\OL�VLĊ�SRQWL¿FHV�

&\FHURQ��De legibus�� ,,�������� 7áXP��²�,��ĩyáWRZVND


1DP� VDFUD� FXP� SHFXQLD� SRQWL¿FXP� DXFWRUL-
tate, nulla lege coniuncta sunt.

3U]HFLHĪ� R¿DU\� ]RVWDá\� SRZLą]DQH� ]H� VWDWX�
VHP� PDMąWNRZ\P� Z\áąF]QLH� SU]H]� GHNUHW�
SRQW\¿NyZ��D�QLH�SU]HSLVDPL�SUDZQ\PL�


� 0�7�� &\FH URQ��O SDĔVWZLH«��V������

.XOW� SU\ZDWQ\� VWDá� VLĊ� ]DWHP� QLHRGáąF]Q\� RG� PDMąWNX��:SUDZG]LH� Z� QDM�
ZF]HĞQLHMV]\P�SUDZLH� G]LHG]LFDPL�PRJOL� E\ü� W\ONR� F]áRQNRZLH� URG]LQ\� DJQD�
F\MQHM�� VWąG� PRĪQD� E\áR� ZyZF]DV� MHV]F]H� PyZLü� R� SHZQ\FK� SHUVRQDOQ\FK�
SU]HVáDQNDFK�GRW\F]ąF\FK�SU]HMĊFLD�NXOWX��MHGQDN�MXĪ�SUDZR�ZF]HVQHM�UHSXEOLNL�
]DNáDGDáR��ĪH�RERZLą]HN�VSUDZRZDQLD�sacra SU]HFKRG]Lá�WDNĪH�QD�Z\]QDF]RQH�
JR�Z�WHVWDPHQFLH�G]LHG]LFD��NWyU\�QLH�QDOHĪDá�GR�URG]LQ\22��3RQW\¿NRZLH�ZROHOL�
]DWHP��DE\�RERZLą]HN�NXOWX�SU]HWUZDá�UDF]HM�G]LĊNL�RVRELH�SR]EDZLRQHM�]ZLą]�
NyZ�DJQDF\MQ\FK�]�IDPLOLą��QLĪ�XSDGá�QD�VNXWHN�EUDNX�PRĪOLZRĞFL�SU]HND]DQLD�
PDMąWNX�Z�REFH�UĊFH23�

3RZLą]DQLH�RERZLą]NX�VSUDZRZDQLD�VDFUD� IDPLOLD�] PDMąWNLHP�� MDNL�SR]R�
VWDZLDá�SR�VRELH�VSDGNRGDZFD��PLDáR�VZRMH�GRGDWNRZH�NRQVHNZHQFMH��3LHUZV]ą�
]� QLFK� E\á� IDNW�� LĪ� SRZLQQRĞFL� UHOLJLMQH�PXVLDá\� E\ü� Z\NRQ\ZDQH� Z�PLHMVFX��
JG]LH� ]QDMGRZDáR� VLĊ� SU]HMĊWH� PLHQLH24�� 3R]RVWDMH� SR]D� ZV]HONą� ZąWSOLZRĞFLą��
ĪH�Z� MHJR� VNáDG�PXVLDáD�ZFKRG]Lü� MDNDĞ� QLHUXFKRPRĞü��Z� NWyUHM�PRĪOLZH� E\�
áRE\�SU]HSURZDG]HQLH�REU]ĊGyZ��3U]HMĊFLH�RERZLą]NyZ�UHOLJLMQ\FK�ZLą]DáR� VLĊ�
MHGQDN�SUDZLH�]DZV]H�]�REMĊFLHP�Z�SRVLDGDQLH�GyEU�QDF]HOQLND�URG]LQ\��NWyU\�
MDNR�MHG\Q\�E\á�SRGPLRWHP�SUDZ�PDMąWNRZ\FK��D�]DWHP�ZáDĞFLFLHOHP�]DPLHV]�

Vą�WH��NWyU\FK�GRWNQąü�QLH�PRĪQD��D� WDNLPL�Vą�WH��NWyUH�SROHJDMą�QD�XSUDZQLHQLX�� MDN�VSDGHN�²�
WáXP��:��5R]ZDGRZVNL���

22� 0�� $YHQD U LXV�� 5|PLVFKHV�(UEUHFKW«��V�����
23� ,ELGHP��V�����
24� ,ELGHP��V�����
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NLZDQHJR� SU]H]� URG]LQĊ� GRPX25��:� GDOV]HM� NROHMQRĞFL�� DE\� ]DSHZQLü� FLąJáRĞü�
NXOWX��UHJXODFMH�SUDZD�VSDGNRZHJR�U]\PVNLHM�UHSXEOLNL�SU]HZLG\ZDá\��ĪH�SHZ�
QD� F]ĊĞü�PDMąWNX�� VWDQRZLąFD� MHJR� UG]HĔ��PXVLDáD� E\ü� SU]HND]\ZDQD� ]� SRNR�
OHQLD� QD� SRNROHQLH�Z� VWDQLH� QLHXV]F]XSORQ\P��'RZRG\� SRWZLHUG]DMąFH� WĊ� WH]Ċ�
]DZDUWH�Vą�Z�XVWDZLH�;,,� WDEOLF�

7DEXOD�9��� 7áXP��²�0�� L�-��=DEáRFF\


6L� IXULRVXV� HVFLW�� DGJQDWXP� JHQWLOLXPTXH� LQ�
eo pecuniaque eius potestas esto … ast ei 
custos nec escit…

-HĞOL� MHVW� FKRU\� XP\VáRZR�� QLHFK� QDG� QLP�
L� MHJR� PDMąWNLHP� DJQDFL� L� F]áRQNRZLH� URGX�
PDMą�ZáDG]Ċ�«� MHĞOL� QLH�PD� RVRE\� QDG]RUX�
MąFHM«


� 0�� L�-�� =DE áRFF\��8VWDZD�;,,� WDEOLF�� WHNVW�²�WáXPDF]HQLH�²�REMDĞQLHQLD��:DUV]DZD�������V�����

&KRü� SU]HGVWDZLRQHM� Z\ĪHM� QRUP\� QLH� XGDáR� VLĊ� GR� G]LĞ� Z� SHáQL� ]UHNRQ�
VWUXRZDü�� WR� MHGQDN� G]LĊNL� ]DFKRZDQHM� IRUPXOH� SUHWRUVNLHM26� ZLDGRPR�� LĪ� FH�
OHP�UHJXODFML�E\áD�RFKURQD�ÄGyEU�RG]LHG]LF]RQ\FK�SR�RMFDFK�L�G]LDGDFK´��bona 
paterna avitaque�� SU]HG� G]LDáDQLDPL� PDUQRWUDZF\� �prodigus�27�� 3U]HSLV� MDVQR�
ZVND]XMH�� ĪH�PDMąWHN� �patrimonium��� RNUHĞODQ\�SU]H]�0DUND�7HUHQFMXV]D�:DU�
URQD�� SLVDU]D� U]\PVNLHJR� WZRU]ąFHJR�Z� ,�Z�� SU]HG�&KU��� UyZQLHĪ�PLDQHP�KH-
redium28��PXVLDá�E\ü�SU]HND]\ZDQ\�]�SRNROHQLD�QD�SRNROHQLH��3RJOąG� WHQ�]QDM�
GXMH�UyZQLHĪ�RG]ZLHUFLHGOHQLH�Z�'H�R৽FLLV�&\FHURQD��NWyU\�Z\UDĪD�RSLQLĊ��ĪH�
GDURZL]Q\�QD�FHOH�GREURF]\QQH�QLH�SRZLQQ\�XV]F]XSODü�PDMąWNX�RMF]\VWHJR�

&\FHURQ��'H�R৽FLLV�� ,,�������� 7áXP��²�(��5\NDF]HZVNL


Quod qui benigniores volunt esse, quam res 
patitur, primum in eo peccant, quod iniurio-
VL� VXQW� LQ� SUR[LPRV�� TXDV� HQLP� FRSLDV� KLV� HW�
suppeditari aequius est et relinqui eas trans-
IHUXQW�DG�DOLHQRV�

.WyU]\� FKFą� E\ü� GREURF]\QQLHMVL�� QLĪHOL� LFK�
PDMĊWQRĞü�GR]ZDOD��Z�WHP�QDMSLHUZ�XFK\ELD�
Mą��ĪH�VZ\FK�SREOL]NLFK�NU]\ZG]ą��DOERZLHP�
PDMĊWQRĞü�� ]� NWyUHM� VáXV]QLHME\� E\áR� LFK� ]D�
SRPyG]�� L� LP� Mą� SR� VRELH� ]RVWDZLü�� GR� RE�
F\FK�SU]HQRV]ą�


� 0�7�� &\FH URQ�� 2�ZUyĪHQLX��2� SU]H]QDF]HQLX��2� VWDURĞFL�� 2� SU]\MDĨQL�� 2� SRZLQQRĞFLDFK��2�Z\QDOH]LHQLX� UHWRU\F]-
nym��3U]Há��(�� 5\NDF]HZVN L�� 3R]QDĔ�������V������

25� :�� 'DMF]DN�� 7�� *LD UR�� )�� /RQJFKDPSV� GH� %pU LH U�� Prawo rzymskie«��V������
26� -�� 3DX OXV�� Pauli sententiae�� ���D��� ²�0RULEXV� SHU� SUDHWRUHP� ERQLV� LQWHUGLFLWXU� KRF�

PRGR�� TXDQGR� WLEL� ERQD�SDWHUQD�DYLWDTXH�QHTXLWLD� WXD�GLVSHUGLV� OLEHURVTXH� WXRV� DG� HJHVWDWHP�
perducis, ob eam rem tibi ea re commercioque interdico. 

27� )�� /RQJFKDPSV� GH� %pU LH U�� 1DGXĪ\FLH� SUDZD� Z� ĞZLHWOH� U]\PVNLHJR� SUDZD� SU\ZDW-
nego��:URFáDZ�������V����²����

28� 0�7�� :DU URQ��De re rustica�� ,���������(G��'�� ) ODFK�� 'DUPVWDGW������
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:�NVLĊG]H�GUXJLHM� WHJR�VDPHJR�G]LHáD��GRGDMH�

&\FHURQ��'H�R৽FLLV�� ,,�������� 7áXP��²�(��5\NDF]HZVNL


+DEHQGD�DXWHP�UDWLR�HVW�UHL�IDPLOLDULV��TXDP�
TXLGHP�GLODEL� VLQHUH� ÀDJLWLRVXP� HVW�� VHG� LWD��
ut inliberalitatis avaritiaeque absit suspicio. 
Posse enim liberalitate uti non spoliantem 
VH� SDWULPRQLR� QLPLUXP� HVW� SHFXQLDH� IUXFWXV�
maximus.

=� WHP�ZV]\VWNLHP� QD�PDMĊWQRĞü� QDV]ą� RJOą�
GDü� VLĊ�PDP\�� NWyUHM� GDü� VLĊ� UR]SURV]\ü� MHVW�
KDQLHEQH�� DOH� WDN� DE\ĞP\� RG� SRGHMU]HQLD�
R� QLHXĪ\WRĞü� L� VNąSVWZR� ZROQL� E\OL�� %\ü�
V]F]RGUREOLZ\P� EH]� RJRáRFHQLD� VLĊ� ]� RMF]\�
VWHJR�PDMąWNX��MHVW�EH]�ZąWSLHQLD�QDMSLĊNQLHM�
V]\P�ERJDFWZ�RZRFHP�


� 0�7�� &\FH URQ��2�ZUyĪHQLX«��V�����²����

:VND]DQ\� Z� Z\ĪHM� SU]HGVWDZLRQ\FK� ĨUyGáDFK� DVSHNW� PDWHULDOQHJR� ]DEH]�
SLHF]HQLD� URG]LQ\�� D�ZLĊF� SR]RVWDZLHQLD�Z� MHM� UĊNX� ]ZáDV]F]D� QLHUXFKRPRĞFL��
Z�NWyUHM�PRJá\E\�E\ü�VSUDZRZDQH�REU]ĊG\�NXOWX�SU\ZDWQHJR��QLH�MHVW�MHG\Q\P�
VNXWNLHP�WHJR��ĪH�SRQW\¿NRZLH�SRZLą]DOL�RERZLą]NL�UHOLJLMQH�]�PDMąWNLHP��.R�
OHMQą�NRQVHNZHQFMą� WHJR�]DELHJX� MHVW� IDNW�� LĪ�NROHJLXP�NDSáDĔVNLH� VSUDZRZDáR�
QDG]yU� QDG� SU]HND]\ZDQLHP� SU]HGPLRWyZ� ZFKRG]ąF\FK� Z� VNáDG� VSDGNX� QD�
VWĊSFRP�SUDZQ\P��0DMąWHN�PyJá�E\ü�ERZLHP�SU]HND]DQ\�W\ONR�Z�WDNL�VSRVyE��
MDNL� JZDUDQWRZDá� GDOV]H�Z\NRQ\ZDQLH� NXOWX29�� 3U]\NáDG\� NRQWUROL� SRQW\¿NyZ�
]QDOHĨü�PRĪQD� QLH� W\ONR�Z�SUDZLH� VSDGNRZ\P�� DOH� WDNĪH�Z� URG]LQQ\P��&KR�
G]L� WX�PLDQRZLFLH�R� LQVW\WXFMĊ�QDE\FLD�ZáDG]\�RMFRZVNLHM�QDG�RVREą�sui iuris��
F]\OL� DGURJDFMĊ� �adrogatio��� 7HQ� URG]DM� DGRSFML� RGE\ZDá� VLĊ� QD� ]JURPDG]HQLX�
OXGRZ\P�²�comitia curiata��NWyUH�EDGDáR�FHORZRĞü�RUD]�VáXV]QRĞü�SU]HSURZD�
G]DQHM�F]\QQRĞFL��7DN�GDOHFH�]DRVWU]RQH�Z\PRJL�IRUPDOQH�Z\QLNDá\�]�RJURP�
QHJR�]QDF]HQLD� WHM� LQVW\WXFML�GOD�SR]\FML� VSRáHF]QHM� URG]LQ\�DGURJXMąFHJR�RUD]�
DGURJRZDQHJR� ²� SLHUZV]D� ]� QLFK� E\áD� ERZLHP� Z]PDFQLDQD� NRV]WHP� GUX�
giej30��:\VRNL� VWRSLHĔ� VNRPSOLNRZDQLD�SURFHGXU\�Z\QLNDá� MHGQDN�QLH� W\ONR� ]H�
Z]JOĊGyZ� HNRQRPLF]Q\FK�� DOH� WDNĪH� ]� SUDZD� VDNUDOQHJR31�� 'R� SU]HSURZDG]H�
QLD� ZDĪQHM� adrogatio SRQW\¿NRZLH� Z\PDJDOL� VSHáQLHQLD� RNUHĞORQ\FK� Z\PR�
JyZ�VDNUDOQ\FK��]ZLą]DQ\FK�]H�VSUDZRZDQLHP�sacra privata Z�REX�URG]LQDFK�
L�]� WHJR�Z]JOĊGX�NROHJLXP�NDSáDĔVNLH��QD�NWyUHJR�F]HOH�VWDá�SRQWLIH[�PD[LPXV��
NDĪGRUD]RZR�RU]HNDáR�R�GRSXV]F]DOQRĞFL�DGURJDFML�L�ZLąĪąFHJR�VLĊ�]�QLą�SU]HM�
ĞFLD�PDMąWNX�DGURJRZDQHJR�SRG�ZáDG]Ċ�DGURJXMąFHJR32�

$GURJDFMD�� VWDQRZLąFD� SU]\NáDG� VXNFHVML� XQLZHUVDOQHM� PLĊG]\� Ī\MąF\PL��
QLH� MHVW� MHG\Q\P�SU]\SDGNLHP��Z�NWyU\P�SU]HVXQLĊFLH�PDV�PDMąWNRZ\FK�SRG�
GDQH� E\áR� NRQWUROL� SUDZD� VDNUDOQHJR�� 3RQW\¿NRZLH� VSUDZRZDOL� ERZLHP� UyZ�
QLHĪ� QDG]yU� QDG� WZRU]HQLHP� WHVWDPHQWX�Z� MHJR� SLHUZRWQHM��Z\NV]WDáFRQHM� MXĪ�

29� *�� :LVVRZD�� Religion und Kultus der Römer��0�QFKHQ�������V������
30� :�� 'DMF]DN�� 7�� *LD UR�� )�� /RQJFKDPSV� GH� %pU LH U�� Prawo rzymskie«��V������
31� :�� /LW HZVN L�� Rzymskie prawo«��V������
32� :�� :RáRGN LHZLF]�� 0�� =DE áRFND�� Prawo rzymskie«��V�����²����
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Z�SUDZLH� DUFKDLF]Q\P� IRUPLH�²� testamentum calatis comitiis��%\á�RQ� VSRU]ą�
G]DQ\� SXEOLF]QLH�� Z� IRUPLH� XVWQHM�� QD� RGE\ZDMąF\FK� VLĊ� GZXNURWQLH� Z� FLąJX�
URNX� ]JURPDG]HQLDFK� R� FKDUDNWHU]H� UHOLJLMQ\P� ]ZDQ\FK� comitia calata�� :H�
GáXJ�$XOXVD�*HOOLXV]D�� SLVDU]D� U]\PVNLHJR� ]� ,,�Z�� SR�&KU��� ]HEUDQLD� WH� RGE\�
ZDá\� VLĊ� ]� XG]LDáHP� NROHJLXP� SRQW\¿NyZ�� NWyU]\� SUDZGRSRGREQLH� QLH� W\ONR�
SU]HZRGQLF]\OL�REUDGRP��DOH�WDNĪH�EDGDOL�WUHĞü�WHVWDPHQWX33��0DUWLQ�$YHQDULXV�
XZDĪD�� ĪH� SRGREQLH� MDN� SU]\� LQVW\WXFML� adrogatio�� WDN� L� Z� SU]\SDGNX� DUFKD�
LF]QHJR� WHVWDPHQWX�GR� MHJR�ZDĪQRĞFL�NRQLHF]QH�E\áR�VSHáQLHQLH�SU]HVáDQHN�QLH�
W\ONR� SUDZQ\FK�� DOH� L� VDNUDOQ\FK�� F]HJR� JZDUDQWHP� PLHOLE\� E\ü� SRQWL¿FHV34��
*HOOLXV]� ZVSRPLQDá� WDNĪH�� ĪH� QD� ]JURPDG]HQLX� NRPLFMDOQ\P�PRJáR� GRMĞü� GR�
RGPRZ\�XG]LHOHQLD�]JRG\�QD�VSRU]ąG]HQLH�WHVWDPHQWX�R�GDQHM�WUHĞFL��detestatio 
sacrorum�35��3RG�QDG]RUHP�NDSáDQyZ�]QDMGRZDáD�VLĊ�]DWHP�QLH�W\ONR�LQVW\WXFMD�
VXNFHVML�XQLZHUVDOQHM�inter vivos��MDNą�E\áD�DGURJDFMD��DOH�WDNĪH�WHVWDPHQW�cala-
tis comitiis��EĊGąF\�SU]\NáDGHP�VXNFHVML�XQLZHUVDOQHM�mortis causa�

=� SRZ\ĪV]\FK� UR]ZDĪDĔ� Z\QLND�� ĪH� MXU\VSUXGHQFMD� SRQW\¿NDOQD� Z� F]D�
VDFK� DUFKDLF]Q\FK� WDN� XNV]WDáWRZDáD� SUDZR� VSDGNRZH�� DE\�ZUD]� ]� SU]HMĊFLHP�
PDMąWNX� QD� MHJR� QDE\ZFĊ� SU]HFKRG]Lá\� RNUHĞORQH� RERZLą]NL� UHOLJLMQH�� ]ZáDV]�
F]D� sacra privata��&\FHURQ�Z�G]LHOH�De legibus� RSLVXMH� V]F]HJyáRZH� UHJXODFMH�
V\VWHPX�G]LHG]LF]HQLD�]ZLą]DQH�]H�VSUDZRZDQLHP�NXOWX�

&\FHURQ��De legibus�� ,,�������� 7áXP��²�,��ĩyáWRZVND


1RQ� LWD� GHVFULSWD� DE� DQWLTXLV�� 1DP� LOOL� TX-
LGHP� KLV� YHUELV� GRFHEDQW�� WULEXV� PRGLV� VD-
FULV� DGVWULQJLWXU�� KHUHGLWDWH�� DXW� VL� PDLRUHP�
partem pecuniae capiat, aut si maior pars 
pecuniae legata est, si inde quippiam ceperit.

1DWRPLDVW� GDZQL� DXWRU]\� SLV]ą� R� VSUDZLH�
LQDF]HM�� :HGOH� LFK� Z\ZRGyZ� LVWQLHMą� WU]\�
VSRVRE\� SU]HMĊFLD� RERZLą]NX� VSUDZRZDQLD�
ĞZLĊW\FK� REU]ĊGyZ�� SU]H]� G]LHG]LF]HQLH��
SU]HMĊFLH� ZLĊNV]HM� F]ĊĞFL� PDMąWNX� OXE� ]DSLV�
WHVWDPHQWDOQ\�� R� LOH� VSDGNRELHUFD� G]LHG]LF]\�
ZLĊNV]ą�F]ĊĞü�PDMąWNX�


� 0�7�� &\FH URQ��O SDĔVWZLH«��V������

:� SLHUZRWQ\P� U]\PVNLP� SUDZLH� VSDGNRZ\P� LVWQLDá\� ]DWHP� WU]\� VSRVRE\�
SURZDG]ąFH�GR�SU]HMĞFLD�RERZLą]NX�VSUDZRZDQLD�NXOWX��:�SLHUZV]HM�OLQLL�RGSR�
ZLHG]LDOQRĞü�]D�sacra privata SU]HFKRG]LáD�SRSU]H]�VSDGHN��KHUHGLWDWH��QD�VSDG�
NRELHUFĊ� �KHUHV�� L� WR� UyZQLHĪ�ZyZF]DV�� JG\� E\á� RQ� RVREą� VSR]D� URG]LQ\� DJQD�
F\MQHM�]PDUáHJR��'UXJL�VSRVyE��SROHJDMąF\�QD�SU]HMĊFLX�ZLĊNV]HM�F]ĊĞFL�PDMąWNX��
RGQRVL� VLĊ� ]GDQLHP� 3LHWUD� %RQIDQWHJR� W\ONR� GR� LQVW\WXFML� ]DVLHG]HQLD� VSDGNX�
(XVXFDSLR�SUR�KHUHGH���FR�Z\GDMH�VLĊ�X]DVDGQLRQH�Z�ĞZLHWOH�EDGDĔ�QDG�XĪ\W\P�

33� :�� 'DMF]DN�� 7�� *LD UR�� )�� /RQJFKDPSV� GH� %pU LH U��Prawo rzymskie«��V�������]RE���
$�� *HO O LX V�� 1RFWHV� $WWLFDH�� ;9�� ���²� “calata” comitia […@�� TXDH� SUR� FRQOHJLR� SRQWL¿FXP�
KDEHQWXU�

34� 0�� $YHQD U LXV�� 5|PLVFKHV�(UEUHFKW«��V�����
35� $�� *HO O LX V��1RFWHV�$WWLFDH��;9�����
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SU]H]�&\FHURQD�Z�W\P�NRQWHNĞFLH�VáRZLH�capiat36�RUD]�QD� WOH�Z\UDĪRQHJR�SU]H]�
*DLXVD�FHOX��NWyUHPX�VáXĪ\áD� WD� LQVW\WXFMD��D�NWyU\P�E\áR� MDN�QDMV]\EV]H�]QDOH�
]LHQLH� RVRE\�� NWyUD�SU]HMĊáDE\�RGSRZLHG]LDOQRĞü� ]D� VSUDZRZDQLH� sacra��:UHV]�
FLH�RVWDWQL�Z\PLHQLDQ\�SU]H]�&\FHURQD�VSRVyE�RG]LHG]LF]HQLD�RERZLą]NX�NXOWX�
PLDá�PLHMVFH��JG\�OHJDWDULXV]�RWU]\P\ZDá�ZLĊNV]ą�F]ĊĞü�PDMąWNX�

:� SU]HGVWDZLRQ\P� Z\ĪHM� IUDJPHQFLH� De legibus� &\FHURQ� ZVND]XMH�� ĪH�
WU]\� Z\PLHQLDQH� SU]H]� QLHJR� GURJL� SU]HMĞFLD� FLĊĪDUX� VSUDZRZDQLD� REU]ĊGyZ�
UHOLJLMQ\FK�]RVWDá\�SU]HND]DQH�SU]H]�GDZQ\FK�DXWRUyZ��antiqui���3R]RVWDMH� MHG�
QDN� NZHVWLą� VSRUQą�� NRJR� PLDá� RQ� QD� P\ĞOL�� D� ]DWHP� QLH� ZLDGRPR� UyZQLHĪ��
Z�MDNLP�F]DVLH�SRZVWDá�RSLV\ZDQ\�SU]H]�&\FHURQD�V\VWHP��3RZV]HFKQLH�SU]\M�
PXMH� VLĊ� MHGQDN�� ĪH� PLDáR� WR� PLHMVFH� Z� ,9� Z�� SU]HG� &KU��� D� ]DWHP� MHV]F]H�
Z�HSRFH�SUDZD�DUFKDLF]QHJR37�

:VSRPQLDQH� SU]H]� &\FHURQD� VSRVRE\� SU]HMĞFLD� RERZLą]NX� VSUDZRZDQLD�
NXOWX�QLH�E\á\� MHGQDN� MHG\Q\PL�� MDNLH� UHJXORZDáR�DUFKDLF]QH�SUDZR�VSDGNRZH��
5HJXODFMH� GRW\F]ąFH�G]LHG]LF]HQLD� MXĪ�RG� ]DUDQLD� SU]HZLG\ZDá\�ERZLHP� MHV]�
F]H� GZD� SU]\SDGNL� VXNFHVML� XQLZHUVDOQHM�� NWyU\FK� SRGVWDZą�PLDáR� E\ü� ]DEH]�
SLHF]HQLH�sacra privata��

,QQH�SU]\SDGNL�VXNFHVML�XQLZHUVDOQHM

3LHUZV]\P� ]� QLFK� MHVW� LQVW\WXFMD� ZVSyOQRW\�PDMąWNRZHM� XWU]\P\ZDQHM� SR�
ĞPLHUFL� VSDGNRGDZF\� �consortium ercto non cito��� ]QDQD� SUDZX� U]\PVNLHPX�
RG� F]DVyZ� QDMGDZQLHMV]\FK38��:VSyOQRWĊ� WĊ� WZRU]\OL� F]áRQNRZLH� IDPLOLL� G]LH�
G]LF]ąF\� EH]WHVWDPHQWRZR�� D� NDĪG\� ]� QLFK� VWDZDá� VLĊ� KHUHV�� NWyU\� PyJá� GR�
NRQ\ZDü�ZV]HONLFK� F]\QQRĞFL� ]H� VNXWNLHP� GOD� SR]RVWDá\FK��Consortium REHM�
PRZDáR� MHGQDN� QLH� W\ONR� VWRVXQNL� PDMąWNRZH�� DOH� UyZQLHĪ� SR]DPDMąWNRZH39��
:VSyáVSDGNRELHUF\� �FRKHUHGHV��� VWDMąF� VLĊ� QDVWĊSFDPL� SUDZQ\PL� ]PDUáHJR�pa-
WHU� IDPLOLDV��SU]HMPRZDOL�SR�QLP�RERZLą]NL�Z\QLNDMąFH�]�SUDZD� URG]LQQHJR40��
]�NWyU\FK� MHGHQ�GRW\F]\á�NRQW\QXDFML�VSUDZRZDQLD�sacra privata41�

36� 3�� %RQIDQWH�� &RUVR� GL� GLULWWR� URPDQR� 9,�� 0LODQR� ������ V�� ����� ]D�� 0�� $YHQD U LXV��
5|PLVFKHV�(UEUHFKW«��SU]\S�������V�����

37� 0�� .DVHU��'DV�U|PLVFKH�3ULYDWUHFKW��%G�����0�QFKHQ�������V�������
38� 2� LVWQLHQLX� Z� QDMGDZQLHMV]\FK� F]DVDFK� consortium ercto non cito SLV]H� *DLXV�� ]RE���

,GHP�� Institutiones��,,,�����D�²�(VW�DXWHP�DOLXG�JHQXV�VRFLHWDWLV�SURSULXP�FLXLXP�5RPDQRUXP��
2OLP� HQLP�PRUWXR� SDWUH� IDPLOLDV� LQWHU� VXRV� KHUHGHV� TXDHGDP� HUDW� OHJLWLPD� VLPXO� HW� QDWXUDOLV�
societas quae appellabatur ercto non cito, id est dominio non diuiso���,VWQLHMH�QDWRPLDVW�LQQ\�UR�
G]DM�VSyáNL�ZáDĞFLZ\�RE\ZDWHORP�U]\PVNLP��'DZQLHM�ERZLHP��SR�ĞPLHUFL�RMFD�URG]LQ\��LVWQLDáD�
PLĊG]\� VSDGNRELHUFDPL� GRPRZ\PL� SHZQHJR� URG]DMX� VSyáND�� MHGQRF]HĞQLH� SUDZQD� L� QDWXUDOQD��
NWyUD�]ZDáD�VLĊ�ercto non cito��F]\OL�QLH�SRG]LHOQHM�ZáDVQRĞFL�²�WáXP��:��5R]ZDGRZVNL��

39� :�� /LW HZVN L�� Rzymskie prawo«��V�����²����
40� :�� 'DMF]DN�� 7�� *LD UR�� )�� /RQJFKDPSV� GH� %pU LH U�� Prawo rzymskie«��V������
41� 0�� $YHQD U LXV�� 5|PLVFKHV�(UEUHFKW«��V�����
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'UXJL� SU]\SDGHN� VXNFHVML� XQLZHUVDOQHM� mortis causa� GRW\F]\� VWDQX� IDN�
W\F]QHJR��Z�NWyU\P�SDWHU� IDPLOLDV�XPLHUD��QLH�SRVLDGDMąF�ĪDGQ\FK�VXL�KHUHGHV 
L�QLH�Z\]QDF]DMąF�G]LHG]LFD�Z� WHVWDPHQFLH��8VWDZD�;,,� WDEOLF� UHJXORZDáD� WDNą�
V\WXDFMĊ�Z�QDVWĊSXMąF\�VSRVyE�

7DEXOD�9������ 7áXP��²�0�� L�-��=DEáRFF\


6L�LQWHVWDWR�PRULWXU��FXL�VXXV�KHUHV�QHF�HVFLW��
DGJQDWXV� SUR[LPXV� IDPLOLDP� KDEHWR�� 6L� DG-
JQDWXV�QHF�HVFLW��JHQWLOHV�IDPLOLDP�>KDEHQWR@�

-HĞOL� >WHQ@� NWR� QLH� PD� ZáDVQHJR� G]LHG]L�
FD�� XPU]H� EH]� WHVWDPHQWX�� QDMEOLĪV]\� DJQDW�
QLHFK� REHMPLH� PDMąWHN�� -HĞOL� QLH� PD� DJQDWD��
F]áRQNRZLH�URGX�QLHFK�REHMPą�PDMąWHN�


� 0�� L�-�� =DE áRFF\��8VWDZD�;,,� WDEOLF«��V�����

7DN� VNRQVWUXRZDQ\� V\VWHP� G]LHG]LF]HQLD� SR]ZDODá� QLHPDO� Z� NDĪGHM� V\�
WXDFML� QD� SU]\SLVDQLH� PDMąWNX� ]PDUáHJR� QDVWĊSF\� SUDZQHPX�� QDNáDGDMąF� W\P�
VDP\P�QD�QLHJR�RERZLą]HN�VSUDZRZDQLD�NXOWX�SU\ZDWQHJR��2�LOH�MHGQDN�G]LH�
G]LF]HQLH� SU]H]� DJQDWyZ� Z\GDMH� VLĊ� Z� SHáQL� X]DVDGQLRQH�� JG\Ī� RSLHUD� VLĊ� QD�
VWRVXQNX� EOLVNRĞFL� ]H� VSDGNRGDZFą�� R� W\OH� SRZyG�� GOD� NWyUHJR� GHFHPZLURZLH�
]GHF\GRZDOL� VLĊ� QD� ZáąF]HQLH� F]áRQNyZ� URGX� �gentiles�� Z� NUąJ� SRWHQFMDOQ\FK�
VSDGNRELHUFyZ�� PRĪH� ]DVWDQDZLDü�� )UDQ]�:LHDFNHU� MHVW� ]GDQLD�� LĪ� IDNW�� ĪH� WR�
ZáDĞQLH� UyG� �gens�� E\á� SLHUZRWQą� MHGQRVWNą� RUJDQL]DF\MQą� VSRáHF]HĔVWZD�� E\á�
Z\VWDUF]DMąF\P� SRZRGHP� GR� WHJR�� DE\� X]QDü� MHJR� SU]HGVWDZLFLHOL� ]D� SRWHQ�
FMDOQ\FK� QDVWĊSFyZ� SUDZQ\FK� ]PDUáHJR�� JG\Ī�PDMąWHN� URG]LQQ\�Z\ZRG]Lá� VLĊ�
SLHUZRWQLH� ]� PDMąWNX� URGRZHJR42�� 0D[� .DVHU� XZDĪD� ]� NROHL�� ĪH� VXEV\GLDUQH�
G]LHG]LF]HQLH� gentiles X]DVDGQLRQH� MHVW� Z\áąF]QLH� FHOHP� UHOLJLMQ\P�� NWyU\P�
MHVW� RERZLą]HN� FLąJáHJR� VSUDZRZDQLD� sacra privata43�� FR� VWDQRZLáRE\� NROHMQ\�
SU]HMDZ�MHM�ZSá\ZX�QD�NV]WDáWRZDQLH� U]\PVNLHJR�SUDZD�VSDGNRZHJR�

Podsumowanie

3UDZR� U]\PVNLH� ZF]HVQHM� UHSXEOLNL� NV]WDáWRZDQH� E\áR� Z� ]QDF]QHM� PLHU]H�
SRG�ZSá\ZHP�Z\REUDĪHĔ� UHOLJLMQ\FK�� ,FK�RGG]LDá\ZDQLH�QD�SRU]ąGHN�G]LHG]L�
F]HQLD� ZLGRF]QH� MHVW� V]F]HJyOQLH� SRSU]H]� G]LDáDOQRĞü� NROHJLXP� NDSáDĔVNLHJR�
SRQW\¿NyZ��NWyU]\�SR�REDOHQLX�7DUNZLQLXV]D�3\V]QHJR�SHáQLOL� UROĊ�QDF]HOQHJR�
RUJDQX�XVWDZRGDZF]HJR�Z�:LHF]Q\P�0LHĞFLH��VSDMDMąF�HOHPHQW\�UHOLJLMQH�RUD]�
SUDZQH�Z�MHGHQ�V\VWHP�QRUPDW\ZQ\��3RQWL¿FHV��GąĪąF�GR�XWUZDOHQLD�L�FLąJáRĞFL�

42� )�� :LHDFNHU�� 5|PLVFKH�5HFKWVJHVFKLFKWH��4XHOOHQNXQGH�� 5HFKWVELOGXQJ�� -XULVSUXGHQ]�
XQG�5HFKWVOLWHUDWXU��%G�����0�QFKHQ�������V������

43� 0�� .DVHU��'DV�U|PLVFKH�3ULYDWUHFKW��%G���«��V������
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sacra privata��ZSURZDG]LOL�GR�SUDZD�VSDGNRZHJR�V]HUHJ� LQVW\WXFML��NWyUH�PLD�
á\�VáXĪ\ü�]DáRĪRQHPX�SU]H]�QLFK�FHORZL��&]RáRZ\P�SU]\NáDGHP�MHVW�NRQFHSFMD�
XVWDQRZLHQLD�KHUHV�RUD]�SRZLą]DQLH�RERZLą]NX�VSUDZRZDQLD�NXOWX�SU\ZDWQHJR�
]� G]LHG]LF]RQ\P� PDMąWNLHP�� D� ]ZáDV]F]D� ]� MHJR� F]ĊĞFLą� ]ZDQą� patrimonium��
NWyUHM� QLHSRG]LHOQRĞü� PLDáD� ]DSHZQLü� WUZDáH� Z\NRQ\ZDQLH� REU]ĊGyZ� UHOLJLM�
Q\FK�� .RQWUROD� SU]HVXQLĊü� PDV� PDMąWNRZ\FK�� Z\NRQ\ZDQD� SU]H]� SRQW\¿NyZ�
ZáDĞQLH�Z�FHODFK�]DFKRZDQLD�Z�FDáRĞFL�PLHQLD�QLH]EĊGQHJR�GR�SU]HSURZDG]D�
QLD�U\WXDáyZ��RSLHUDáD�VLĊ�QD�]DVDGDFK�SUDZD�VDNUDOQHJR��FR�SRND]XMH�SU]\NáDG�
testamentum calatis comitiis��8WZRU]RQ\�X�SRF]ąWNyZ�UHSXEOLNL��XWUZDORQ\�QD�
VWĊSQLH�Z�XVWDZLH�;,,� WDEOLF�V\VWHP�SUDZD�VSDGNRZHJR��E\á�]DWHP�QDU]ĊG]LHP�
NROHJLXP� NDSáDĔVNLHJR�� VáXĪąF\P� UHDOL]DFML� FHOyZ� UHOLJLMQ\FK�� .DĪG\� ERZLHP�
URG]DM�VXNFHVML�XQLZHUVDOQHM��XU]HF]\ZLVWQLDMąFHM�VLĊ�F]\�WR�Z�SU]HMĞFLX�FDáRĞFL�
SUDZ� L�RERZLą]NyZ�QD�QDVWĊSFĊ�SUDZQHJR�SRSU]H]� MHJR�ZVND]DQLH�Z�XVWDZLH��
EąGĨ� Z� WHVWDPHQFLH�� F]\� QD� PRF\� ]DVLHG]HQLD� VSDGNX� �XVXFDSLR� SUR� KHUHGH���
F]\� ZUHV]FLH� SRSU]H]� SRZVWDQLH� consortium ercto non cito�� NV]WDáWRZDQ\� E\á�
QLH� W\ONR�Z�NRQWHNĞFLH�DVSHNWX�PDWHULDOQHJR��DOH�SU]HGH�ZV]\VWNLP�UHOLJLMQHJR�
L� VáXĪ\á� ]DZV]H�� DĪ� GR� ]DSRF]ąWNRZDQ\FK�Z� SyĨQHM� UHSXEOLFH� SURFHVyZ� UDFMR�
QDOL]DFML�SUDZD��XWU]\PDQLX�sacra privata��

:UD]�]�ODLF\]DFMą�MXU\VSUXGHQFML�SU]HPLDQRP�XOHJáR�WDNĪH�SRGHMĞFLH�U]\P�
VNLHJR� VSRáHF]HĔVWZD� GR� QDND]yZ� VDNUDOQ\FK��:SUDZG]LH� X� VFK\áNX� UHSXEOLNL�
VSUDZRZDQLH�SLHF]\�QDG�sacra privata QDGDO�XZDĪDQR�]D�SRGVWDZRZ\�RERZLą�
]HN� UHOLJLMQ\�� MHGQDN� FRUD]� F]ĊĞFLHM� MHJR� Z\SHáQLDQLH� ]DOHĪDáR� RG� RVRELVW\FK�
SU]HNRQDĔ�SDWHU� IDPLOLDV44��3RQDGWR�FHO�� MDNLHPX�PLDáR�VáXĪ\ü�SRZLą]DQLH�PD�
MąWNX�]�]RERZLą]DQLDPL�Z\QLNDMąF\PL�]�NXOWX�SU\ZDWQHJR��D�MDNLP�E\áD�WURVND�
R� GDOV]H� MHJR� SU]HND]\ZDQLH�� E\á� FRUD]� U]DG]LHM� DNFHSWRZDQ\45�� =DVDGD� SUDZD�
SRQW\¿NDOQHJR��RSLVDQD�SU]H]�5XGROID�YRQ�-KHULQJD��JáRV]ąFD��ĪH�sacra ÄFLąĪ\�
QD� NDĪG\P� VSDGNX� QLF]\P� SRGDWHN� VSDGNRZ\´� �QXOOD� KHUHGLWDV� VLQH� VDFULV��
E\áD�ZLĊF� FRUD]� F]ĊĞFLHM� OHNFHZDĪRQD46�� =� F]DVHP�]DF]ĊWR� QDZHW�PyZLü� R�KH-
reditas sine sacris��D�ZLĊF�SU]HMPRZDQLX�VSDGNX�EH]�RERZLą]NyZ�UHOLJLMQ\FK47��
FR� RVWDWHF]QLH� SU]\F]\QLáR� VLĊ� GR� ]DWDUFLD� EH]SRĞUHGQLHJR� ZSá\ZX� ZLHU]HĔ�
U]\PVNLFK�QD�NV]WDáWRZDQLH� UHJXODFML�GRW\F]ąF\FK�G]LHG]LF]HQLD�

44� 0�� $YHQD U LXV�� 5|PLVFKHV�(UEUHFKW«��V�����
45� 3�� 9RFL�� Diritto ereditario Romano I�� 0LODQR� ������ V�� ����� ]D�� 0�� $YHQD U LXV�� 

5|PLVFKHV�(UEUHFKW«��V�����
46� 5�� Y�� - KH U L QJ�� *HLVW� GHV� U|PLVFKHQ� 5HFKWV� DXI� GHQ� YHUVFKLHGHQHQ� 6WXIHQ� VHLQHU� (QW� 

wicklung. %G�����%DVHO�������V������
47� 6�3�� )HV W XV��De verborum«��V� ����
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'HU�(LQÀXVV�YRQ�U|PLVFKHU�5HOLJLRQ�DXI�*HVWDOWXQJ� 
GHV�(UEUHFKWHV�GHU�IU�KHQ�5|PLVFKHQ�5HSXEOLN

6FKO�VVHOZ|UWHU� U|PLVFKHV�5HFKW��(UEUHFKW��5HOLJLRQ��IU�KH�5|PLVFKH�5HSXEOLN��SULYDWHU�.XOW

=XVDPPHQIDVVXQJ��'DV� ]X�%HJLQQ� GHV�5|PLVFKHQ�5HLFKHV� HQWVWDQGHQH�1RUPHQV\VWHP� VROOWH�
VDNUDOH� XQG� UHFKWOLFKH� 6SKlUH� ]XVDPPHQVFKZHL�HQ�� GDPLW� GLH� EHLGHQ�2UGQXQJHQ� YRQHLQDQGHU�
QLFKW�PHKU�XQWHUVFKHLGEDU�VHLQ�GXUIWHQ��(UVW�GLH�YRP����-DKUKXQGHUW�Y�&K��HUIROJHQGHQ�3UR]HVVH�
GHU�5HFKWVDXWRQRPLVLHUXQJ�ODVVHQ�QDFK�GHP�(LQÀXVV�GHU�U|PLVFKHQ�5HOLJLRQ�DXI�*HVWDOWXQJ�GHU�
5HFKWVLQVWLWXWLRQHQ��LQVEHVRQGHUH�GHU�UHOLJL|VHQ�*HVLQQXQJ�GHU�5|PHU�LQ�GHU�IU�KHQ�5HSXEOLN�LQ�
KRKHP�*UDG�ZLGHUVSLHJHOWHQ�(UEUHFKWHV� IUDJHQ��'DV� GDPDOV� YRP�3RQWL¿NDONROOHJLXP� JHVFKDI�
IHQH� 5HFKW� EOLHE� XQWHU� VWDUNHP� (LQÀXVV� GHV� *ODXEHQV�� GHU� DXI� GHQ� ]XP�:RKOH� GHU� )DPLOLHQ�
JHWULHEHQHQ�3ULYDWNXOW� �sacra privata�� NRQ]HQWULHUW�ZDU��'LH�GDV�(UEUHFKW� EHWUH൵HQGHQ�*HVHW]H�
VROOWHQ�GLH�.RQWLQXLWlW� GHU�9HUHUEXQJ� VLFKHUQ�� XQG�GDV�GXUFK��(LQI�KUXQJ�GHU� ,QVWLWXWLRQ� HLQHV�
XQLYHUVHOOHQ� (UEHQ� �KHUHV��� GLH� 3ÀLFKW�� GHQ� EHWULHEHQHQ� .XOW� PLW� GHP� ]X� YHUHUEWHQ� 9HUP|JHQ�
(matrimonium�� ]X� YHUNQ�SIHQ�� GLH� NUDIW� GHV� 7HVWDPHQWV� calatis comitiis DXVJH�EWH� SRQWL¿NDOH�
.RQWUROOH��EHU�XQLYHUVHOOH�6XN]HVVLRQ��GLH�0|JOLFKNHLW��GDV�(UEH�GXUFK�(UVLW]XQJ��usucapio pro 
KHUHGH�� ]X� HUZHUEHQ� XQG� VFKOLH�OLFK� GHQ�.UHLV� GHU� I�U� UHOLJL|VH� 5LWXDOH� 9HUDQWZRUWOLFKHQ� XP�
0LWHUEHQ��FRKHUHGHV��XQG�)DPLOLHQPLWJOLHGHU��gentiles��]X�HUZHLWHUQ��
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7KH�,QÀXHQFH�RI�5RPDQ�5HOLJLRQ�RQ�WKH�'HYHORSPHQW 
RI�WKH�/DZ�RI�6XFFHVVLRQ�GXULQJ�WKH�(DUO\�5RPDQ�5HSXEOLF

Keywords�� 5RPDQ�ODZ��ODZ�RI�VXFFHVVLRQ��UHOLJLRQ��HDUO\�5HSXEOLF��GRPHVWLF�ZRUVKLS

6XPPDU\� � 7KH�QRUPDWLYH�V\VWHP�RULJLQDWLQJ�DW�WKH�EHJLQQLQJV�RI�WKH�5RPDQ�PRQDUFK\�ERXQG�
WKH� VDFUDO� UHDOP� DQG� WKH� UHDOP� RI� ODZ� WRJHWKHU� LQ�ZD\V� WKDW�PDGH� LW� LPSRVVLEOH� WR� GLVWLQJXLVK�
EHWZHHQ�WKRVH�WZR�RUGHUV��,W�ZDV�QRW�XQWLO�WKH��WK�FHQWXU\�%&(��ZKHQ�WKH�ULVLQJ�DXWRQRP\�RI�ODZ�
SURPSWHG�WKH�TXHVWLRQ�RI�WKH�LPSDFW�RI�5RPDQ�EHOLHIV�RQ�WKH�IRUPDWLRQ�RI�OHJDO�LQVWLWXWLRQV��HVSH�
FLDOO\�WKH�ODZ�RI�VXFFHVVLRQ��KLJKO\�UHÀHFWLYH�RI�UHOLJLRXV�FRQYLFWLRQV�RI�WKH�5RPDQV�LQ�WKH�HDUO\�
5HSXEOLF��7KH�ODZ�DW�WKDW�WLPH��EHLQJ�IRUPHG�E\�WKH�FROOHJH�RI�SRQWL൵V��RU�SULHVWV��SRQWL¿FDO�MX�
ULVSUXGHQFH���UHPDLQHG�XQGHU�D�VWURQJ�LQÀXHQFH�RI�IDLWK�SURIHVVHG�E\�VRFLHW\��DW�WKH�FRUH�RI�ZKLFK�
ZDV� GRPHVWLF� ZRUVKLS� �sacra privata�� SUDFWLFHG� LQ� RUGHU� WR� SURYLGH� IDPLOLHV� DQG� JHQWHV� ZLWK�
SURVSHULW\��7KH�UHJXODWLRQV�UHJDUGLQJ�VXFFHVVLRQ�ZHUH�DLPHG�WR�PDLQWDLQ�LWV�FRQWLQXLW\�E\�LQWUR�
GXFLQJ�D�XQLYHUVDO�VXFFHVVRU��KHUHV���OLQNLQJ�DQ�REOLJDWLRQ�WR�FRQWLQXH�GRPHVWLF�ZRUVKLS�ZLWK�WKH�
SDWULPRQ\��patrimonium���FRQWUROOLQJ�D�XQLYHUVDO�VXFFHVVLRQ�E\�ZD\�RI�SRQWL൵V�RQ�WKH�VWUHQJWK�RI�
WKH�calatis comitiis�ZLOO��DQG�DOVR�E\�HQDEOLQJ�WKH�DFTXLVLWLRQ�RI�DQ�LQKHULWDQFH�WKURXJK�XVXFDSLRQ�
(XVXFDSLR�SUR�KHUHGH���DQG��¿QDOO\��E\�EURDGHQLQJ� WKH�VFRSH�RI�SHRSOH�UHVSRQVLEOH�IRU� UHOLJLRXV�
ULWHV�WR�FR�KHLUV��FRKHUHGHV��DQG�PHPEHUV�RI�WKH�JHQV��gentiles��


