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7HRULD�QRUP\�SUDZQHM�6]\PRQD�5XQGVWHLQD�
²�]DáRĪHQLD�Z\MĞFLRZH�

&HOHP� QLQLHMV]HJR� DUW\NXáX� MHVW� SU]HGVWDZLHQLH� VWDQRZLVND� WHRUHW\F]QH�
JR� Z\ELWQHJR� SROVNLHJR� SUDZQLND� RNUHVX� PLĊG]\ZRMHQQHJR�� SURIHVRUD� SUDZD�
PLĊG]\QDURGRZHJR� 6]\PRQD� 5XQGVWHLQD�� ĩ\FLRU\V� 6�� 5XQGVWHLQD�� NWyUHJR�
Z� F]DVLH� GUXJLHM�ZRMQ\� ĞZLDWRZHM� SU]HVLHGORQR� GR� JHWWD�ZDUV]DZVNLHJR�� D� QD�
VWĊSQLH�Z\ZLH]LRQR� GR� RER]X� NRQFHQWUDF\MQHJR�Z� 7UHEOLQFH�� JG]LH� ]RVWDá� ]D�
PRUGRZDQ\�Z�VLHUSQLX������ U��Z�NRPRU]H�JD]RZHM�� MHVW� ]QDQ\��GODWHJR�Z� W\P�
PLHMVFX� QLH� PD� SRWU]HE\� SU]\WDF]Dü� IDNWyZ� GRW\F]ąF\FK� MHJR� GURJL� ]DZRGR�
ZHM� L� QDXNRZHM1�� =DLQWHUHVRZDQLD� QDXNRZH� 6�� 5XQGVWHLQD� REHMPRZDá\� UyĪQH�
REV]DU\� SUDZR]QDZVWZD�� -HVW� RQ� DXWRUHP�ZLHOX� LQWHUHVXMąF\FK� SUDF� ]� ]DNUHVX�
SUDZD� PLĊG]\QDURGRZHJR� L� SUDZD� F\ZLOQHJR�� 3RGNUHĞODP�� ĪH� SU]HGVWDZLRQH�
WX� UR]ZDĪDQLD�RJUDQLF]DP�GR�SUREOHPDW\NL� WHRULL�QRUP\�SUDZQHM�Z�SRJOąGDFK�
6�� 5XQGVWHLQD�� ,QQH� QLH]Z\NOH� LQWHUHVXMąFH� ]DJDGQLHQLD�� EĊGąFH� SU]HGPLRWHP�
SUDF�DXWRUD��SR]RVWDZLDP�SR]D�]DNUHVHP�SURZDG]RQ\FK�DQDOL]�

1� =RE�� =�� %RU]\PLĔVND�� 6]\PRQ� 5XQGVWHLQ�� :�� 3ROVNL� VáRZQLN� MXGDLVW\F]Q\�� 5HG��
=�� %RU]\PLĔVND�� 5�� ĩHEURZVN L�� :DUV]DZD� ������ F\W�� ]D�� KWWS���ZZZ�MKL�SO�SVM�5XQGVWH 
LQB6]\PRQ�>GRVWĊS������������@��=RE��WDNĪH�$��0HV]RUH U��2�6]\PRQLH�5XQGVWHLQLH��Ä3DOHVWUD´�
������QU���������V����²����.�� 3RO�� 3RF]HW�SUDZQLNyZ�SROVNLFK��:DUV]DZD�������V������ 
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Normatywizm 
Z�ĞZLHWOH�JáyZQ\FK�QXUWyZ�WHRUHW\F]QR�SUDZQ\FK�

Z�3ROVFH�PLĊG]\ZRMHQQHM�

%DGDQLD� WHRUHW\F]QRSUDZQH� Z� 3ROVFH� Z� RNUHVLH� PLĊG]\ZRMHQQ\P�²� MDN�
SLV]H� 6WDQLVáDZ� &]HSLWD� ²� E\á\� SURZDG]RQH� QD� Z\G]LDáDFK� SUDZD� ZV]\VW�
NLFK� IXQNFMRQXMąF\FK� Z� W\P� RNUHVLH� XQLZHUV\WHWyZ� RUD]�:ROQHM� :V]HFKQLF\�
3ROVNLHM2��*áyZQ\� QXUW� G\VNXUVX�Z� W\P�RNUHVLH� VWDQRZLá� VSyU� SRPLĊG]\� ]ZR�
OHQQLNDPL�SV\FKRORJLF]QHM� WHRULL�SUDZD�D�&]HVáDZHP�=QDPLHURZVNLP�SUDFXMą�
F\P�Z�RĞURGNX�SR]QDĔVNLP��'R�QXUWX�SV\FKRORJLF]QHJR��NWyU\�SUDZR�WUDNWXMH�
Z�NDWHJRULDFK�SU]HĪ\FLD�SV\FKLF]QHJR��]DOLF]D�VLĊ�SU]HGH�ZV]\VWNLP�NRQFHSFMH�
WHRUHW\F]QH� /HRQD� 3HWUDĪ\FNLHJR�� NWyU\� Z� ����� U�� SU]\E\á� GR� 3ROVNL3�� NRQW\�
QXXMąF�SUDFH� UR]SRF]ĊWH�Z�5RVML�� RUD]� -HU]HJR�/DQGH�� NWyU\�RGHJUDá� NOXF]RZą�
UROĊ� Z� SURFHVLH� UHFHSFML� P\ĞOL� 3HWUDĪ\FMDĔVNLHM� Z� 3ROVFH4�� 0\ĞO� /�� 3HWUDĪ\F�
NLHJR�� Z� V]F]HJyOQRĞFL� ]DSURSRQRZDQH� SU]H]HĔ� NU\WHULD� UR]UyĪQLHQLD� SUDZD�
L�PRUDOQRĞFL� RUD]� SRG]LDá\� SU]HĪ\ü� SUDZQ\FK� ]RVWDá\� SRGGDQH� DQDOL]LH�Z� RG�
UĊEQ\FK� VWXGLDFK� SU]HGVWDZLFLHOL� ĞURGRZLVND� ĞOąVNLHJR�� ]DWHP� Z� W\P� PLHMVFX�
QLH� PD� SRWU]HE\� SRQRZQLH� SRZWDU]Dü� SU]HGVWDZLRQ\FK� WDP� XVWDOHĔ5�� 3RJOąG\�
&�� =QDPLHURZVNLHJR�� NWyU\�� NRQVHNZHQWQLH� NU\W\NXMąF� VWDQRZLVNR� /�� 3HWUD�
Ī\FNLHJR�� UyZQLHĪ� VDP� SRGHMPRZDá� SV\FKRORJLF]Qą� SUREOHPDW\NĊ� SUDZR]QDZ�
VWZD6�� NV]WDáWRZDá\� VLĊ� SRG� ZSá\ZHP� ZLHOX� NRQFHSFML� WHRUHW\F]QRSUDZQ\FK�

2� 6�� &]HSLW D�� .RQFHSFMH� WHRUHW\F]QRSUDZQH� Z� 3ROVFH� PLĊG]\ZRMHQQHM�� Ä&]DVRSLVPR�
3UDZQR�+LVWRU\F]QH´� ������ 7�� ���� ]�� ��� V�� ����� 6]\PRQ� 5XQGVWHLQ� Z\NáDGDá� SUDZR�Z�:ROQHM�
:V]HFKQLF\�3ROVNLHM��Z�ODWDFK�����²������NLHURZDá�.DWHGUą�3UDZD�1DURGyZ���=RE��RSUDFRZD�
QLD�F\WRZDQH�Z�SU]\SLVLH�QU����

3� 3RU��.�� 0RW\ND��:Sá\Z�/HRQD�3HWUDĪ\FNLHJR�QD�SROVNą�WHRULĊ� L�¿OR]R¿Ċ�SUDZD��/XEOLQ�
������V�����

4� ,ELGHP��V�����
5� 2EV]HUQLH�/�� 1RZDFN L��2�UR]UyĪQLHQLX�SUDZD�L�PRUDOQRĞFL�Z�WHRULL�/HRQD�3HWUDĪ\FNLH-

go.�Ä6WXGLD�)LOR]R¿F]QH´�������QU����V����²����-��1RZDFN L��O stosunku prawa intuicyjnego do 
SUDZD�SR]\W\ZQHJR�Z� WHRULL�/HRQD�3HWUDĪ\FNLHJR��:��=� ]DJDGQLHĔ� WHRULL� SUDZD� L� WHRULL� QDXNL�
/HRQD�3HWUDĪ\FNLHJR��6WXGLD�RSUDFRZDQH�GOD�XSDPLĊWQLHQLD�VWXOHFLD�XURG]LQ��5HG��.�� 2SD áHN��
:DUV]DZD�������V����²�����-�� 1RZDFN L��.RQFHSFMD�VSUDZLHGOLZRĞFL�/HRQD�3HWUDĪ\FNLHJR��:��
=� ]DJDGQLHĔ� WHRULL� SUDZD� L� WHRULL� QDXNL� /HRQD� 3HWUDĪ\FNLHJR«�� V�� ��²���� 6�� 7NDF]�� O po-
]\W\ZQRĞFL� L� R¿FMDOQRĞFL�SUDZD�Z� WHRULL�/HRQD�3HWUDĪ\FNLHJR��Ä5XFK�3UDZQLF]\�(NRQRPLF]Q\�
L�6RFMRORJLF]Q\´�������]�����V����²���� ,GHP��2�Z\NáDGQL�SUDZD�Z�WHRULL�/HRQD�3HWUDĪ\FNLHJR��
:��2�SUDZLH�L� MHJR�G]LHMDFK�NVLĊJL�GZLH��6WXGLD�R¿DURZDQH�3URIHVRURZL�$GDPRZL�/LW\ĔVNLHPX�
Z�F]WHUG]LHVWROHFLH�SUDF\�QDXNRZHM� L� VLHGHPG]LHVLĊFLROHFLH�XURG]LQ��.V�� ,,��5HG��0�� 0LNR áDM �
F]\N� >HW�DO�@��%LDá\VWRN�������V�����²�����3RU��WDNĪH�.�� 2SD áHN��7KH�/HRQ�3HWUDĪ\FNL�7KHRU\�
RI�/DZ��³7KHRULD��$�6ZHGLVK�-RXUQDO�RI�3KLORVRSK\�DQG�3V\FKRORJ\´�������9RO������V������

6� .�� 0RW\ND��:Sá\Z«� V����²���
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²� X]QDZDQ\� MHVW� RQ� ]DUyZQR� ]D� SR]\W\ZLVWĊ7�� MDN� UyZQLHĪ� SU]HGVWDZLFLHOD�
NRQFHSFML� VRFMRORJLF]Q\FK� �VDP�DXWRU�RNUHĞODá� VZRMą�NRQFHSFMĊ�PLDQHP�Ä]GUR�
ZHJR� UHDOL]PX´�8�� &�� =QDPLHURZVNL� WHRULRP� SV\FKRORJLF]Q\P� VWDZLDá� IXQGD�
PHQWDOQ\�]DU]XW��ĪH�Z�NDWHJRULDFK�SU]HĪ\FLD�SV\FKLF]QHJR�WUDNWXMą�SU]HGPLRW\�
QLHSV\FKLF]QH� Z� W\P� SUDZR9�� 3U]HGVWDZLFLHODPL� NRQFHSFML� SUDZQRQDWXUDOQ\FK�
�WRPLVW\F]Q\FK�� Z� RNUHVLH� PLĊG]\ZRMHQQ\P� E\OL� SU]HGH� ZV]\VWNLP� &]HVáDZ�
0DUW\QLDN� RUD]� -DFHN� :RURQLHFNL10�� 1LH� PRĪQD� WDNĪH� SRPLQąü� SUDF� DXWRUyZ�
]ZLą]DQ\FK� ]� ZLOHĔVNLP� ĞURGRZLVNLHP� SUDZQLF]\P�� ZĞUyG� NWyU\FK� PLĊG]\�
LQQ\PL� Z\PLHQLü� QDOHĪ\� %URQLVáDZD� :UyEOHZVNLHJR�� -y]HID� =DMNRZVNLHJR�
L� 6DZĊ� )U\GPDQD� �&]HVáDZD� 1RZLĔVNLHJR��� NWyU]\� SR]RVWDZDOL� ]DUyZQR� SRG�
VLOQ\P� ZSá\ZHP� WHRULL� VRFMRORJLF]Q\FK�� MDN� UyZQLHĪ� SV\FKRORJLF]QHM� WHRULL�
SUDZD��NWyUą�-��=DMNRZVNL�VWDUDá�VLĊ�]RELHNW\ZL]RZDü11�

5ROD� QRUPDW\ZL]PX� Z� RNUHVLH� GZXG]LHVWROHFLD� PLĊG]\ZRMHQQHJR� RFHQLD�
QD� MHVW� QLHMHGQR]QDF]QLH12�� 1LHNWyU]\� DXWRU]\� Z\UDĪDMą� SRJOąG�� ĪH� NRQFHSFMH�
QRUPDW\ZLVW\F]QH�Z�3ROVFH�PLĊG]\ZRMHQQHM�PLDá\� VWRVXQNRZR�QLHZLHOX� ]ZR�
OHQQLNyZ13�F]\�WHĪ�ĪH�Z\VWĊSRZDOL�RQL�Z�PQLHMV]RĞFL14��.RQFHSFMH�WHRUHW\F]QR�
SUDZQH�+DQVD�.HOVHQD�RGG]LDá\ZDá\�]ZáDV]F]D�²�MDN�SLV]H�MHGHQ�]�DXWRUyZ�²�
ÄQD� WHRUHW\]XMąF\FK� SUDNW\NyZ�� GOD� NWyU\FK� QRUPDW\ZLVW\F]QD� NRQVHNZHQFMD�
Z�SRVáXJLZDQLX�VLĊ�PHWRGą�IRUPDOQR�GRJPDW\F]Qą�F]\QLáD�F]\VWą�QDXNĊ�SUDZD�
QLHZąWSOLZLH� DWUDNF\MQą´15�� 2SUyF]� 6�� 5XQGVWHLQD� GR� ]ZROHQQLNyZ� QRUPDW\�
ZL]PX� ]DOLF]DQL� Vą� WDNĪH�6WDQLVáDZ�'UXNV� �'UXV]NRZVNL���0DFLHM� 6WDU]HZVNL��
D� WDNĪH� SR� F]ĊĞFL� :áDG\VáDZ� /HRSROG� -DZRUVNL� �FKRü� ]ZUDFD� VLĊ� XZDJĊ� QD�
HZROXFMĊ� SRJOąGyZ� WHJR� DXWRUD�16�� 6��&]HSLWD� SRGNUHĞOD� WR�� ĪH� Ä&HFKą�ZVSyOQą�
GOD� SROVNLFK� NRQFHSFML� QRUPDW\ZLVW\F]Q\FK� E\áR� X]QDQLH�Z� UDPDFK� W\FK� NRQ�
FHSFML��LĪ�WHRULD�SUDZD�MHVW�WHRULą�QRUP�SUDZQ\FK�UR]SDWU\ZDQ\FK�]�SXQNWX�ZL�
G]HQLD� LFK�EXGRZ\� L�Z]DMHPQ\FK�PLĊG]\�QLPL�SRZLą]DĔ´17�� -HGQDNĪH� F]RáRZL�

 7� 2EV]HUQLH� .�� .XĨPLF]�� 6WRVXQHN� &]HVáDZD� =QDPLHURZVNLHJR� GR� ¿OR]R¿L� ,PPDQXHOD�
.DQWD��Ä0LVFHOODQHD�+LVWRULFR�,XULGLFD´�������7�����V����²���

 8� 6�� &]HSLW D�� Koncepcje teoretycznoprawne«��V������
 9� 3RU��.�� 0RW\ND��:Sá\Z«� V�����
10� 3RU��6�� &]HSLW D��Koncepcje teoretycznoprawne«��V������
11� 6]HU]HM�]RE��$�� 6WĊSNRZVN L�� 3ROVND�P\ĞO�SUDZQD�L�SUDZQLF]D��:��6\QWH]D�SUDZD�SRO-

VNLHJR�����²������5HG��7��*X]�� -��*á XFKRZVN L��0�5��3D á XEVND��:DUV]DZD�������V����²���
12� 2EV]HUQLH�.�� 2SD áHN��1RUPDWLYLVP�DJDLQVW�WKH�EDFNJURXQG�RI�PHWKRGRORJLFDO�,QTXLUHV�

LQ� 3ROLVK� /HJDO� 7KHRU\�� ,Q�� 3ROLVK� &RQWULEXWLRQV� WR� WKH� 7KHRU\� DQG� 3KLORVRSK\� RI� /DZ�� (G��
=�� =LHPELĔVN L�� $PVWHUGDP�������V����²����

13� 6�� &]HSLW D�� Koncepcje teoretycznoprawne«� V������
14� /�� 'XEHO�� (OHPHQW\� ZVSyáF]HVQHM� NU\W\NL� ÄF]\VWHM� WHRULL� SUDZD´� +DQVD� .HOVHQD��:��

1RUPDW\ZL]P�+DQVD�.HOVHQD�D�ZVSyáF]HVQD�QDXND�SUDZD��5HG��$�� %RVLDFN L��:DUV]DZD�������
V�����²����

15� $�� 6WĊSNRZVN L�� 3ROVND�P\ĞO�SUDZQD«� V������
16� 3RU��/�� 'XEHO��(OHPHQW\«� V�����²�����6�� &]HSLW D��Koncepcje teoretycznoprawne«� 

V������
17� 6�� &]HSLW D�� Koncepcje teoretycznoprawne«� V������
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SU]HGVWDZLFLHOH� QRUPDW\ZL]PX�:�/�� -DZRUVNL� L� 6��5XQGVWHLQ� DNFHSWRZDOL� QLH�
NWyUH� HOHPHQW\� F]\VWHM� WHRULL� SUDZD�� LQQH� WH]\� DXVWULDFNLHJR� XF]RQHJR� SRGGD�
MąF�NU\W\FH18��PRG\¿NXMąF� MH� L� WZyUF]R� UR]ZLMDMąF19��:�/�� -DZRUVNL�NU\W\NRZDá�
+��.HOVHQD�]D� UHODW\ZL]P20��3RG�NRQLHF�Ī\FLD�VIRUPXáRZDá�RQ�SRVWXODW�RSDUFLD�
KLHUDUFKLF]QHJR�V\VWHPX�SUDZD�QD�ÄVXZHUHQQHM�PRUDOQRĞFL�&KU\VWXVRZHM´21�²�
MDN� ZVND]XMH� MHGHQ� ]� DXWRUyZ�²� áąF]ąF� IRUPDOL]P�Z� WHRULL� SUDZD� ]� ÄGLDPH�
WUDOQLH�RGPLHQQą�HW\Ną� L�]DSDWU\ZDQLHP�QD�Ī\FLH�VSRáHF]QH´22�

6��5XQGVWHLQ�VWDQRZLVNR�QRUPDW\ZLVW\F]QH�SU]HGVWDZLá�Z�PRQRJUD¿L��NWy�
UD� XND]DáD� VLĊ� Z� ����� U�� SW�� =DVDG\� WHRUML� SUDZD23� SU]\� F]\P� &]HVáDZ�0DU�
W\QLDN� SRGQRVLá�� ĪH� SUDFD� 6�� 5XQGVWHLQD� MHVW� Ä>«@� UDF]HM� VDPRG]LHOQ\P� Z\�
NáDGHP�P\ĞORZ\P� DXWRUD�� 'OD� SR]QDQLD� WHRULL� .HOVHQD� PRĪH� PLHü� ]QDF]HQLH�
SRĞUHGQLH�W\ONR�MDNR�ZSá\Z�W\FK�]DVDG��NWyUH�Z�W]Z��ZLHGHĔVNLHM�V]NROH�SUDZD�
Vą� X]QDZDQH´24��.RQFHSFMD�6��5XQGVWHLQD�PRG\¿NRZDáD� RU\JLQDOQH� NRQFHSFMH�
QRUPDW\ZLVW\F]QH�� DXWRU� WHQ� SR]RVWDZDá� ERZLHP� WDNĪH� SRG� ZSá\ZHP� WHRULL�
IHQRPHQRORJLF]Q\FK25� �SU]HGH�ZV]\VWNLP�SRJOąGyZ�$GROID�5HLQDFKD�26��1LH]D�
OHĪQLH�RG� WHJR�6��5XQGVWHLQ�XFKRG]L�]D�NRQVHNZHQWQHJR�SROVNLHJR�QRUPDW\ZL�
VWĊ27��:HGáXJ�-��:UyEOHZVNLHJR��6��5XQGVWHLQ��WUDNWXMąF�]DáRĪHQLD�F]\VWHM�WHRULL�
SUDZD��EDUG]LHM�U\JRU\VW\F]QLH�QLĪ�+��.HOVHQ��E\á�UDG\NDOQLHMV]\P�QRUPDW\ZL�
VWą� QLĪ� VDP� WZyUFD� WHM� NRQFHSFML28�� =JRG]Lü� VLĊ� QDOHĪ\� ]� SRJOąGHP� 6�� � &]HSL�
W\��ĪH�VWDQRZLVNR�6��5XQGVWHLQD�VWDQRZLáR�ZáDVQą�RU\JLQDOQą�NRQFHSFMĊ�QRUP\�
SUDZQHM29�

18� 3RU��/�� 'XEHO�� (OHPHQW\«� V������
19� 6�� &]HSLW D�� Koncepcje teoretycznoprawne«� V������
20� $�� %RVLDFN L�� :VWĊS� GR� +�� .HOVHQ�� Czysta teoria prawa. 7áXP�� 5�� 6]XEHU W�� :DU�

V]DZD�������V�����
21� 3RU�� 6�� &]HSLW D�� Koncepcje teoretycznoprawne«� V�� ����� $�� %RVLDFN L�� :VWĊS� GR«� 

V�����
22� $�� 6WĊSNRZVN L�� 3ROVND�P\ĞO�SUDZQD«� V�����
23� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML�SUDZD��:DUV]DZD������
24� &�� 0DU W \Q LDN��0RF�RERZLą]XMąFD�SUDZD�D� WHRULD�.HOVHQD��/XEOLQ�������SU]\S�����
25� =ZUDFD� QD� WR� XZDJĊ� .�� 2SD áHN�� 3RF]ąWNL� WHRULL� SUDZD� Z� 3ROVFH� 2GURG]RQHM�� Ä&]D�

VRSLVPR� 3UDZQR�+LVWRU\F]QH´� ������ 7�� ���� ]�� �²��� V�� ����� 7DN� WHĪ� 6� � &]HSLW D�� Koncepcje 
teoretycznoprawne«� V�������

26� 3RU�� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V�� �²��� Ä5]HF]� RF]\ZLVWD�� ĪH� QLH� PRĪH� E\ü� WX�
PRZ\�²�MDN�FKFą�QLHNWyU]\�²�R�UHGXNFML�SRMĊFLD�SUDZD�GR�ªQLH�GDMąFHM�VLĊ�RSLVDü�]DVDGQLF]HM�
NDWHJRUML� GXFKD� OXG]NLHJR©�� .DWHJRUMH� WH� ²� MDN� WR� SU]\� UR]ZDĪDQLX� SRV]F]HJyOQHJR� ]DJDG�
QLHQLD� PHWRGRORJLF]QHJR� VáXV]QLH� ]DXZDĪ\á� 5HLQDFK� ²� DQL� QLH� Vą� V]WXF]QLH� VWRVRZDQH�� DQL�
WHĪ� GRSLHUR� WZRU]RQH�� OHF]� ]QDMG\ZDQH� L� RGNU\ZDQH �́ 2� LGHL� DSULRU\F]QHM� WHRULL� SUDZD� ]RE��
$�� 5HLQDFK�� $SULRU\F]QH� SRGVWDZ\� SUDZD� F\ZLOQHJR�� 7áXP�� 7�� %HN U \FKW�� .UDNyZ� ������
V�����L�QDVW��2EV]HUQLH��7�� %HN U \FKW��$SULRU\F]QRĞü�SUDZD��2QWRORJLD�SUDZD�Z�IHQRPHQRORJLL�
$GROID�5HLPDFKD�� :DUV]DZD�������

27� $�� %RVLDFN L��:VWĊS�GR«� V�����
28� -�� :UyEOHZVN L�� .U\W\ND� QRUPDW\ZLVW\F]QHM� WHRULL� SUDZD� L� SDĔVWZD� +DQVD� .HOVHQD��

:DUV]DZD�������V�������
29� 6�� &]HSLW D�� Koncepcje teoretycznoprawne«� V������
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5R]SUDZD�6��5XQGVWHLQD� VSRWNDáD� VLĊ� ]� ]DLQWHUHVRZDQLHP�]ZROHQQLNyZ� LQ�
Q\FK�NRQFHSFML��NWyU]\�QLHMHGQRNURWQLH� VLĊ�GR�QLHM�RGQRVLOL�Z�VZRLFK� VWXGLDFK��
-DN�SLV]H� MHGHQ�]�DXWRUyZ��Z]EXG]DMąF�]QDF]QH�]DLQWHUHVRZDQLH�Z�ĞURGRZLVNX�
WHRUHW\NyZ�SUDZD��VWDáD�VLĊ�RQD�ZDĪQ\P�Z\GDU]HQLHP�QDXNRZ\P30��.U\W\F]Qą�
UHFHQ]MĊ�UR]SUDZ\�RJáRVLá�&��=QDPLHURZVNL31��NWyU\�Ä>«@�RGQRVLá�VLĊ�NU\W\F]QLH�
GR�ZV]\VWNLFK�NRQFHSFML��NWyUH�]PLHU]Dá\�GR�Z\HOLPLQRZDQLD�]�]DNUHVX�]DLQWH�
UHVRZDĔ� WHRUHW\F]QRSUDZQ\FK� SUREOHPyZ� VSRáHF]QHJR� IXQNFMRQRZDQLD� SUDZD�
RUD]�GR�W\FK��NWyUH�QLH�GRVWU]HJDá\�GRQLRVáRĞFL�SUREOHPDW\NL�]DOLF]DQHM�GR�W]Z��
SáDV]F]\]Q\� ORJLF]QR�MĊ]\NRZHM´32��6WDQRZLáD�RQD� WDNĪH�SU]HGPLRW�REV]HUQ\FK�
NRPHQWDU]\� Z� SU]\SLVDFK� GR� VWXGLXP� -�� /DQGHJR� SRĞZLĊFRQHJR� SRGVWDZRP�
WHRULL�SUDZD�QD� WOH�NU\W\NL�+��.HOVHQD33��$XWRU�ZSURVW�SLVDá�R�]DLQWHUHVRZDQLX�
NRQFHSFMą�+��.HOVHQD�� NWyU\� ÄZSá\ZHP� VZ\P�Z\ZRáDá� SRMDZLHQLH� VLĊ� FLHND�
ZHM�NVLąĪNL�6��5XQGVWHLQD´34�

:DĪQ\P� Z\GDU]HQLHP� Z� ODWDFK� GZXG]LHVW\FK� E\á\� Ä1DUDG\� QDG� WHRUMą�
SUDZD �́�NWyUH�RGE\á\�VLĊ�]�GQLDFK��������L����PDUFD������U��Z�.UDNRZVNLP�7R�
ZDU]\VWZLH�)LOR]R¿F]Q\P�]� LQLFMDW\Z\�:�/�� -DZRUVNLHJR35��.D]LPLHU]�2SDáHN�
]DXZDĪD��ĪH�6��5XQGVWHLQ�SRPLPR�]DSURV]HQLD�QD�REUDG\�QLH�SU]\E\á��DXWRU�QLH�
ZVND]XMH��FR�E\áR�SU]\F]\Qą�MHJR�DEVHQFML�36��:�WUDNFLH�G\VNXVML�GRV]áR�GR�SR�
OHPLNL�SRPLĊG]\�-��/DQGHP��D�&��=QDPLHURZVNLP��-��/DQGH�� VWDUDMąF�VLĊ�SU]H�
NRQDü�XF]HVWQLNyZ�REUDG�GR�SRJOąGyZ�/��3HWUDĪ\FNLHJR��Z\VWąSLá�]�RVWUą�NU\�
W\Ną�SRJOąGyZ�&��=QDPLHURZVNLHJR37��7HQ�RVWDWQL� DXWRU� VIRUPXáRZDQH� ]DU]XW\�

30� 3RU��.�� 2SD áHN�� 3RF]ąWNL� WHRULL«��V������
31� 5HFHQ]MD� SUDF\�6�� 5XQGVWH LQD�� =DVDG\� WHRULL� SUDZD�� Ä5XFK�3UDZQLF]\� L� (NRQRPLF]�

Q\´�������QU����V������ L�QDVW�
32� .�� .XĨPLF]�� 6WRVXQHN«��V������
33� -�� /DQGH�� 1RUPD�SUDZQD�D� ]MDZLVNR�SUDZQH��5R]ZDĪDQLD�QDG�SRGVWDZDPL� WHRUML� SUD-

wa na tle krytyki systemu Kelsena. :��Prace z dziedziny Teorji prawa. 5HG��:�/�� -DZRUVN L��
.UDNyZ� ������ V�� ���²����� ����� ����� ����� ���²����� ����� ���²����� 6]HURNLH� RGQLHVLHQLH� VLĊ�
GR�SUDF\�6��5XQGVWHLQD�Z�SU]\SLVDFK�L�]ELHĪQRĞü�Z\GDQLD�RPDZLDQ\FK�RSUDFRZDĔ�PRĪH�URG]Lü�
GRPQLHPDQLH� �DF]NROZLHN� QLH� ]QDMGXMąFH� SRWZLHUG]HQLD�Z� ĨUyGáDFK��� ĪH� -�� /DQGH� MXĪ� SR� QDSL�
VDQLX� VZRMHM� UR]SUDZ\� �EąGĨ� IUDJPHQWyZ� RSUDFRZDQLD��� SRVWDQRZLá� XZ]JOĊGQLü� Z� SU]\SLVDFK�
QRZą�PRQRJUD¿Ċ�6��5XQGVWHLQD� L�RGQLHĞü�VLĊ�GR�SRJOąGyZ�MHM�DXWRUD��

34� ,ELGHP��V������
35� 3RU��.�� 2SD áHN�� 3RF]ąWNL� WHRULL«��V�����²����
36� ,ELGHP� V������
37� 3URWRNyá� REUDG� ]DZLHUDMąF\� Z\VWąSLHQLD� RJáRV]RQH� Z� WRNX� Ä1DUDG� QDG� WHRUMą� SUDZD´�

RSXEOLNRZDQR�Z� WRPLH��Prace z dziedziny Teorji prawa. 5HG��:�/�� -DZRUVN L�� .UDNyZ� ������
-�� /DQGH� ZVND]Dá� P�LQ� Z� WUDNFLH� REUDG� �V�� ����� ĪH� Ä>«@� SUyED� WHRUML� SUDZD� SURI�� =QDPLH�
URZVNLHJR�Z\GDMH�PL� VLĊ� SU]\NáDGHP� SRPLHV]DQLD� UyĪQ\FK� VWDQRZLVN�Z� VWRSQLX� GRWąG� U]DG�
NR� VSRW\NDQ\P� >«@�� 3U]HGVWDZLRQR� Mą� WX� MDNR� REMDZ� ]GURZHJR� UHDOL]PX�� 1LH� PRJĊ� GDü� VLĊ�
Z� W\P�NLHUXQNX�SU]HNRQDü��PLPR�]DSHZQLHĔ� VDPHJR�DXWRUD��:�SURJUDPLH�PDP\� WX� LVWRWQLH�
UHDOL]P�VLOQLH�]D]QDF]RQ\�>«@��/HF]�Z�LVWRFLH� MHVW� WR�U]HF]\ZLVWRĞü�V]WXF]QLH�VNRQVWUXRZDQD�
]� HOHPHQWyZ� SV\FKR¿]\F]Q\FK� REF\FK� SUDZX� L� ]� HOHPHQWyZ� QRUPDW\ZQ\FK� REF\FK� U]HF]\�
ZLVWRĞFL �́ 



6áDZRPLU�7NDF]172

X]QDá� ]D�EH]SRGVWDZQH� L� ÄQLHJURĨQH�GOD� MHJR�NRQVWUXNFML� WHRUHW\F]QHM´38��:LHOH�
XZDJL�Z�WUDNFLH�REUDG�SRĞZLĊFRQR�VWDQRZLVNX�QRUPDW\ZLVW\F]QHPX��NWyUH�SUH�
]HQWRZDOL�$GROI� /LHEHVNLQG��:áDG\VáDZ�:ROWHU�� D� SU]HGH�ZV]\VWNLP�6WDQLVáDZ�
'UXNV�� $XWRU� WHQ�� RGZRáXMąF� VLĊ� PLĊG]\� LQQ\PL� GR� SRJOąGyZ� 6�� 5XQGVWHLQD��
VZRMH�XZDJL�SRĞZLĊFLá�PHWRG]LH�QRUPDW\ZQHM�L�FKDUDNWHU\VW\FH�QRUP\�SUDZQHM��
NWyUD�²� MDN�ZVND]Dá�²�PD� ÄVSHF\¿F]Q\� XNáDG� VWUXNWXUDOQ\� L� VSHF\¿F]QH� FH�
FK\�SRZLą]DĔ´39��=DXZDĪ\ü�QDOHĪ\�� ĪH�Z� VZRLP�Z\VWąSLHQLX�6��'UXNV� VIRUPX�
áRZDá� V]HUHJ� XZDJ� NU\W\F]Q\FK�ZREHF� SRJOąGyZ� SUH]HQWRZDQ\FK� SU]H]� V]NRáĊ�
QRUPDW\ZLVW\F]Qą40�� :� REURQLH� VWDQRZLVND� +�� .HOVHQD� VWDQąá� PLĊG]\� LQQ\PL�
-�� /DQGH�� NWyU\� ]DXZDĪ\á�� ĪH� Ä>«@� R� LOH� FKRG]L� R� GRJPDW\NĊ� SUDZD�� WR�.HOVHQ�
L�MHJR�V]NRáD��RUD]�MHM�SU]HGVWDZLFLHO�SROVNL�S��5XQGVWHLQ��PDMą�SRZDĪQą�]DVáXJĊ�
Z� VZRMHM� GąĪQRĞFL� GR� XVWDOHQLD� QRUPDW\ZQHJR� FKDUDNWHUX� WHM� QDXNL� L� RF]\V]�
F]HQLD� MHM� RG� QDOHFLDáRĞFL� SVHXGR�UHDOLVW\F]Q\FK�� *G\� SDQRZLH� FL� WZLHUG]ą�� ĪH�
RERZLą]\ZDQLH�QRUP\�QLH� MHVW� WHP�VDPHP��FR� MHM�G]LDáDQLH� IDNW\F]QH� >«@��JG\�
Z� RJyOH� ZDOF]ą� NRQVHNZHQWQLH� R� LGHDOQ\� FKDUDNWHU� SRMĊü� GRJPDW\NL�� WR� GRNR�
Q\ZXMą� G]LHáD� ]GURZHJR� L� SRĪ\WHF]QHJR�� UyZQROHJáHJR� ]� SUDFą� 3HWUDĪ\FNLHJR��
D�X�5XQGVWHLQD�ĞZLDGRPLH�QD�WHM�SUDF\�RSDUWHJR 4́1��'R�]DJDGQLHQLD�SHWUDĪ\FMDĔ�
VNLFK�LQVSLUDFML�Z�GRURENX�6��5XQVWHLQD�SRZUyFĊ�Z�RVWDWQLP�SXQNFLH�UR]ZDĪDĔ�

.��2SDáHN��SRGGDMąF�DQDOL]LH�Ä1DUDG\« �́�]ZUyFLá�XZDJĊ�QD�WR��ĪH�RGGĨZLĊN�
WHRULL�SV\FKRORJLF]QHM�SU]HGVWDZLRQHM�SU]H]�-��/DQGHJR�X�SR]RVWDá\FK�XF]HVWQL�
NyZ� REUDG� E\á� SUDZLH� ĪDGHQ�� ZLĊNV]H� ]DLQWHUHVRZDQLH� Z\ZRáDáR� Z\VWąSLHQLH�
&��=QDPLHURZVNLHJR42�� -DN�SLV]H� DXWRU�� EDUG]LHM� DWUDNF\MQą�GOD� ]HEUDQ\FK�RND�
]DáD� VLĊ� MHGQDN� NRQFHSFMD�+��.HOVHQD�� NWyUD� ÄZLGRF]QLH� OHSLHM� SU]\VWDZDáD� GR�
SUDNW\F]Q\FK� ]DLQWHUHVRZDĔ� prawem w znaczeniu prawniczym i do P\ĞOHQLD�
prawniczego� QLĪ�GDOHNLH�RG� WHJR� WHRULH�SV\FKRORJLF]QH�F]\�VRFMRORJLF]QH 4́3�

3RGVXPRZXMąF��]ZUyFLü�QDOHĪ\�XZDJĊ�QD� WR�� ĪH�Z�RNUHVLH�GZXG]LHVWROHFLD�
PLĊG]\ZRMHQQHJR� QRUPDW\ZL]P�E\á� SU]HGPLRWHP� NU\W\NL� ]H� VWURQ\� SU]HGVWD�
ZLFLHOL� SR]RVWDá\FK� QXUWyZ� WHRUHW\F]Q\FK�²� ]DUyZQR� ]ZROHQQLNyZ� SV\FKROR�
JLF]QHM� WHRULL� SUDZD�� NRQFHSFML� VRFMRORJLF]Q\FK�� SUDZQRQDWXUDOLVWyZ�� D� WDNĪH�
XPLDUNRZDQ\FK�SR]\W\ZLVWyZ44��1LH]DOHĪQLH�RG�SRZ\ĪV]HJR�]JRG]Lü�VLĊ�QDOHĪ\� 

38� &��=QDPLHURZVNL��NRQNOXGXMąF�VZRMH�UR]ZDĪDQLD��ZVND]Dá��ĪH�Ä>«@�WR�FR�S��/DQGH�EáĊG�
Q\P�SRPLHV]DQLHP� U]HF]\�ELHJXQRZR� UyĪQ\FK�QD]\ZD�� XF]\QLáHP�]XSHáQLH� ĞZLDGRPLH�� ]� FDá�
NRZLWą�SUHPHG\WDFMą��]D�MHGQR�]�QDMZDĪQLHMV]\FK�P\FK�]DGDĔ�Z�PHM�NRQVWUXNFML�SRGVWDZRZ\FK�
SRMĊü� SUDZD� SRF]\QLáHP� ZáDĞQLH� XVWDOHQLH� UyZQRZDĪQRĞFL� SRPLĊG]\� ]GDQLHP� ]� ªSRZLQLHQ©��
D� ]GDQLDPL� ORJLF]QHPL�EH]� WHJR� WHUPLQX�� F]\OL�Z� WHUPLQRORJLL� S��/DQGHJR�� SRPLĊG]\� ]GDQLHP�
QRUPDW\ZQHP�D� ]GDQLHP�F]\� ]GDQLDPL� WHRUHW\F]QHPL �́�=RE��Z\SRZLHGĨ�&��=QDPLHURZVNLHJR�
Z�SURWRNROH�REUDG��ZVND]DQ\P�Z�SU]\SLVLH����QD�VWURQLH�����

39� :\VWąSLHQLH�6WDQLVáDZD�'UXNVD�Z�Z\PLHQLRQ\P�SURWRNROH�QD�V����²���
40� ,ELGHP�
41� :\VWąSLHQLH�-��/DQGH��SURWRNyá��V�����
42� .�� 2SD áHN�� 3RF]ąWNL� WHRULL«��V������
43� ,ELGHP�
44� 3RU��6�� &]HSLW D��Koncepcje teoretycznoprawne«� V������



Teoria normy prawnej… 173

]�.��2SDáNLHP�� ĪH� ]QDF]HQLH� QRUPDW\ZL]PX� RUD]� RU\JLQDOQ\FK� NRQFHSFML� DN�
FHSWXMąF\FK� MHJR� ]DáRĪHQLD� Z� RNUHVLH� PLĊG]\ZRMHQQ\P� Z� 3ROVFH� SRPQLHMV]D�
VLĊ�� NU\W\NXMąF� SHZQH� MHJR� HOHPHQW\�� 6WDOH� ERZLHP� GR� SRJOąGyZ� +�� .HOVHQD�
SRZUDFDQR��ZLHOH�]DáRĪHĔ�DSUREXMąF��]ZáDV]F]D�Z�DVSHNFLH�GRJPDW\NL�SUDZD45�

1D�PDUJLQHVLH�GRGDü�QDOHĪ\��ĪH�SRGREQLH�E\áR�Z�RNUHVLH�SRZRMHQQ\P��3R�
JOąG\�6��5XQGVWHLQD�]RVWDá\�XZ]JOĊGQLRQH�PLĊG]\�LQQ\PL�Z�NU\W\FH�QRUPDW\�
ZLVW\F]QHM� WHRULL� SUDZD� L�SDĔVWZD�+��.HOVHQD�DXWRUVWZD� -HU]HJR�:UyEOHZVNLH�
JR��NWyU\��RGQRV]ąF�VLĊ�QD�RVWDWQLFK�VWURQDFK�VZRMHM�PRQRJUD¿L�GR�]DJDGQLHQLD�
ZSá\ZX�QRUPDW\ZL]PX�QD�SROVNą�WHRULĊ�SUDZD��ZSURVW�X]QDá�6��5XQGVWHLQD�]D�
WHRUHW\ND�QRUPDW\ZL]PX�Z�3ROVFH46�

=DáRĪHQLD�PHWRGRORJLF]QH�6]\PRQD�5XQGVWHLQD�

7HRULD�QRUP\�SUDZQHM�6��5XQGVWHLQD�Z\FKRG]L� ]� ]DáRĪHĔ�XVWDORQ\FK�SU]H]�
+DQVD�.HOVHQD��NWyUH�]RVWDá\�QDVWĊSQLH�UR]ZLQLĊWH�SU]H]�LQQ\FK�SU]HGVWDZLFLHOL�
W]Z��MXU\VSUXGHQFML�QRUPDW\ZQHM��SU]HGH�ZV]\VWNLP�SU]H]�$GROID�0HUNOD��NWy�
U\� E\á� XF]QLHP� +�� .HOVHQD�47�� ,FK� IXQGDPHQWHP� MHVW� EDGDQLH� QRUP� SUDZQ\FK�
Z�RGHUZDQLX�RG�UR]ZDĪDĔ�SV\FKRORJLF]Q\FK��VRFMRORJLF]Q\FK�RUD]�SUREOHPDW\�
NL�SROLW\NL�SUDZD48�

1D� ZVWĊSLH� SRF]\QLü� QDOHĪ\� XZDJĊ� WHUPLQRORJLF]Qą� RGQRĞQLH� GR� DSDUDWX�
SRMĊFLRZHJR��NWyU\P�SRVáXJXMH�VLĊ�6��5XQGVWHLQ��$XWRU� WHQ�GOD�RNUHĞOHQLD� IXQ�
GDPHQWDOQHJR�GOD�+��.HOVHQD�UR]UyĪQLHQLD�6HLQ�L�6ROOHQ�SRVáXJXMH�VLĊ�WHUPLQR�
ORJLą� ÄLVWQLHMąFH�²� E\ü� SRZLQQH 4́9�� -�� /DQGH� ZSURVW� ZVND]Dá�� ĪH� ]D� EDUG]LHM�
ÄGRJRGQH´�]H�Z]JOĊGX�QD�IRUPĊ�U]HF]RZQLNRZą�QDOHĪ\�X]QDü�Z\UD]\�ÄE\W�²�
SRZLQQRĞü´50��7DNą� WHĪ� WHUPLQRORJLĊ�SU]\MĊWR�Z�SROVNLHM� WUDG\FML�

6�� 5XQGVWHLQ� NáDG]LH� QDFLVN� QD� ]DJDGQLHQLH� PHWRG\51�� -DN� SLV]H�� Ä3XQNW�
ZLG]HQLD��SRG�NWyU\P�UR]ZDĪDQH�Vą�GDQH�SU]HGPLRW\��VWRVXQNL��]MDZLVND��SU]H�
VąG]D� ]DáRĪHQLH� XNáDGX� WHRUHW\F]QHJR�� GąĪąFHJR� GR� XMĊFLD� L� SR]QDQLD� RZ\FK�
SU]HGPLRWyZ�� VWRVXQNyZ�� ]MDZLVN´52�� $NFHSWXMąF� WH]Ċ� +�� .HOVHQD�� ĪH� ÄXMĊFLH�
PHWRGRORJLF]QH� MHVW� W\P� ]DELHJLHP�� NWyU\� SRU]ąGNXMH� ²� D� SU]HWR� NV]WDáWXMH�

45� .�� 2SD áHN�� 3RF]ąWNL� WHRULL«��V������
46� -�� :UyEOHZVN L��Krytyka«��V�����²����
47� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«��SU]HGPRZD��$XWRU�SUDFH�+��.HOVHQD�RNUHĞOD� MDNR�ÄND�

SLWDOQH´�>SU]\S��²�6�7�@�
48� ,ELGHP��
49� ,ELGHP�
50� -�� /DQGH�� 1RUPD�SUDZQD«� V�����
51� 3RU��-�� :UyEOHZVN L��Krytyka«��V������
52� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V����
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²�WUHĞü´53��SU]\MPXMH�RQ��LĪ�LVWQLHMH�ÄPHWRGD�QRUPDW\ZQD´�EĊGąFD�VSHF\¿F]Qą�
PHWRGą� EDGDZF]ą� WHRULL� SUDZD54�� 7UHĞü�²� MDN� SLV]H� DXWRU�²� ÄVWDMH� VLĊ� SU]HG�
PLRWHP�SR]QDQLD� G]LĊNL� RELRURZL� XVWDORQHJR� SXQNWX�ZLG]HQLD��0RĪQD� LĞü� QD�
ZHW� GDOHM�� X]QDMąF� ]DVDGĊ�� ]JRGQLH� ]� NWyUą� >«@� RGQRĞQD�PHWRGD� RNUHĞOD� LVWRWĊ�
SU]HGPLRWX� SR]QDQLD´55�� :\UDĨQLH� SRGNUHĞOD� RQ�� LĪ� ÄªXVWDOHQLH� SXQNWX� ZL�
G]HQLD©� ]DZLHUD�Z� VRELH� L� SU]HVąG]D� UR]ZLą]DQLH� EDGDQ\FK� ]DJDGQLHĔ´56�� 7DN�
ZLĊF�� ÄSRVWDZLHQLH�SUREOHPX� MHVW� MHJR� UR]ZLą]DQLHP� >SRGNU��²�6�7�@´57�� -H�
ĪHOL�]DWHP�ÄZ�REUDQ\P�SXQNFLH�ZLG]HQLD�QDVWąSLą�SU]HVXQLĊFLD�OXE�SU]HNV]WDá�
FHQLD´�²�ÄSRMĊFLD��NWyU\P�QDGDMHP\�PLDQR�SUDZQ\FK��EĊGą�UyĪQH��QLH�EDF]ąF�
QD� WRĪVDPRĞü� QRPHQNODWXU\´58�� ,VWQLHMH� ]DWHP� ĞFLVá\� ]ZLą]HN� PLĊG]\� PHWRGą�
D� SU]HGPLRWHP� EDGDQLD59�� 7RĪVDPRĞü� SU]HGPLRWX� SR]QDQLD� ZDUXQNXMH� WRĪVD�
PRĞü�PHWRG\��NWyUD�Z\W\F]D�SURFHV�SR]QDQLD60��

&]\QLąF� SU]HGVWDZLRQH� SRZ\ĪHM� ]DáRĪHQLD�� 6�� 5XQGVWHLQ� QDVWĊSQLH� SU]HFKR�
G]L�GR�RNUHĞOHQLD�PHWRG\�EDGDQLD�SUDZD��$XWRU�]ZUDFD�XZDJĊ�QD�WR��ĪH�]MDZLVND�
SUDZQH�PRJą�E\ü�EDGDQH�UR]PDLW\PL�PHWRGDPL��SU]\�F]\P��XMĊFLH�SV\FKRORJLF]�
QH� L� VRFMRORJLF]QH� �PHWRGD� SV\FKRORJLF]QD� RUD]�PHWRGD� VRFMRORJLF]QD�� XQLHPRĪ�
OLZLDMą�LFK�DQDOL]Ċ�WHRUHW\F]Qą61��Ä7HRUMD�SUDZD�SROHJD�QD�]DáRĪHQLX�]DVDGQLF]HP��
]JRGQLH� ]� NWyU\P� SR]QDQLH� SRMĊFLD� SUDZD� PRĪH� E\ü� ]UR]XPLDQH� SU]H]� ªZáD�
ĞFLZH©� XMĊFLH´62�� 6NRUR� SU]HGPLRW� EDGDĔ� WHRUHW\F]QRSUDZQ\FK� VWDQRZLą� QRUP\�
�QLH�]DĞ� WUHĞFL� IDNW\F]QH���RZ\P�ÄZáDĞFLZ\P�XMĊFLHP´�MHVW�XMĊFLH�QRUPDW\ZQH63��
6���5XGVWHLQ�]DXZDĪD��ĪH�]DáRĪHQLD�SRF]\QLRQH�SU]H]�+��.HOVHQD�SROHJDMą�QD�SRG�
NUHĞOHQLX� L� XZ\SXNOHQLX� DVSHNWX� IRUPDOQHJR�²� Ä7\ONR�Z� W\P� WU\ELH�PRĪH� E\ü�
]DFKRZDQD�MHGQRĞü�SR]QDQLD�SUDZQHJR�L�PRJą�E\ü�XVXQLĊWH�]E\WHF]QH�>«@�¿NFMH��
XU]HF]RZLHQLD�� ]QLHNV]WDáFDMąFH� L� Z\SDF]DMąFH� PHWRGRORJMĊ� SUDZR]QDZVWZD´64��
=DU]XW\� Z� SU]HGPLRFLH� WHJR�� ĪH� DNFHSWDFMD�PHWRG\� QRUPDW\ZLVW\F]QHM� Z\áąF]D�
EDGDQLH� WUHĞFL� SUDZD�� DXWRU� RGU]XFD�� X]QDMąF�� LĪ� EH]SRGVWDZQH� Vą� WZLHUG]HQLD�
UR]UyĪQLDMąFH� QRUPĊ� SUDZQą� �IRUPĊ�� ]� MHGQHM� VWURQ\�� ]� GUXJLHM� ]DĞ�� ÄWUHĞü� F]\�
SU]HGPLRW\�� NWyUH� Vą� SU]H]� SUDZR� SRU]ąGNRZDQH´65�� Äª2GQLHVLHQLH©� SRV]F]HJyO�
Q\FK� WUHĞFL� SRVLDGD� FKDUDNWHU� IRUPDOQ\��%DGDQLH� W\FK� ªWUHĞFL©� QLH� EĊG]LH� E\QDM�
PQLHM�Z\áąF]RQH�� EH]� WHJR� EDGDQLD� QLH� E\áDE\�PRĪOLZD� LFK� UHODFMD� GR� QDF]HOQHM�

53� ,ELGHP�
54� 3RU��6�� &]HSLW D��Koncepcje teoretycznoprawne«� V�������
55� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V����
56� ,ELGHP��V����
57� ,ELGHP�
58� ,ELGHP��V���²��
59� 3RU��-�� :UyEOHZVN L��Krytyka«� V������
60� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V����
61� ,ELGHP� V���²��
62� ,ELGHP� V�����
63� ,ELGHP� V����²���
64� ,ELGHP� V�����
65� ,ELGHP.
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]DVDG\� SRU]ąGNXMąFHM´66�� :\UDĨQLH� QDOHĪ\� ZVND]Dü�� ĪH� ]GDQLHP� 6�� 5XQGVWHLQD�
SUDZR�PRĪH� E\ü� WDNĪH� EDGDQH� ÄSR]D� DVSHNWDPL� QRUPDW\ZQ\PL´� �EH]� RGQLHVLH�
QLD�GR�QRP\��� MHGQDNĪH� WHRULD�SUDZD� VLĊ� W\P�QLH� ]DMPXMH��ERZLHP� WDNLH�NZHVWLH�
MDN�DQDOL]D�VRFMRORJLF]Q\FK�]DáRĪHĔ�SUDZD��EDGDQLH�LGHL�VSUDZLHGOLZRĞFL�L�LQQ\FK�
ZDUWRĞFL��F]\�WHĪ�IXQNFML�SUDZD�Z�ĞURGRZLVNX�VSRáHF]Q\P��SROLW\NL�SUDZD�HWF��Vą�
WR�ÄNRPSOHNV\�ÄZREHF�NWyU\FK�NDĪGD�WHRUMD�QRUPDW\ZQD�PXVL�E\ü�RERMĊWQD´67��

1D�]DNRĔF]HQLH�SRNUHĞOLü�QDOHĪ\��ĪH�]JRGQLH�]H�VWDQRZLVNLHP�6��5XQGVWHL� 
na „6]NRáD�QRUPDW\ZQD� WHRUML�SUDZD�]�FDá\P�QDFLVNLHP�VWZLHUG]D�ZáDĞFL�
Z\� MHM� IRUPDOQR�ORJLF]Q\� FKDUDNWHU� UR]ZDĪDĔ� >SRGNU�� ²� 6�7�@´68�� Ä=DJDG�
QLHQLD� FHOX� L� ZDUWRĞFL�� SUREOHP\� Z\W\F]Q\FK� L� SURELHU]\� QLH� Vą� Z� WHM� SáDV]�
F]\ĨQLH�UR]ZDĪDĔ�QD�PLHMVFX�²�DOERZLHP�]DáRĪHQLH�QDF]HOQH�Z\áąF]D�ZV]HONą�
ªIDNW\F]QRĞü©�� MDNR� VDPRLVWQą� PDWHUMĊ� SR]QDQLD´69�� &R� SUDZGD� MXU\VSUXGHFMD�
Z� V]HURNLP� ]QDF]HQLX� WHJR� VáRZD� REHMPXMH� ]DWHP� WDNĪH� VRFMRORJLĊ� L� SROLW\NĊ�
SUDZD��DOH�UR]ZDĪDQLD�QD�W\FK�SáDV]F]\]QDFK�QLH�VWDQRZLą�WHRULL�SUDZD70��6DPD�
]DĞ�WHRULD�SUDZD�QLH�PRĪH�ÄPLHü�LQQ\FK�]DGDĔ�SR]D�ªSR]QDQLHP�SUDZQHP©´71��

.RQNOXGXMąF�� VWZLHUG]Lü� QDOHĪ\� WR�� ĪH� FHQWUDOQą� NDWHJRULą�Z� UR]ZDĪDQLDFK�
6��5XQGVWHLQD�MHVW�QRUPD��%DGDQLD�WHRUHW\F]QRSUDZQH�WR�EDGDQLH�QRUP�²�Z\�
áąF]RQH� MHVW� QDWRPLDVW� EDGDQLH� IDNWyZ�� NWyU\PL� HZHQWXDOQLH� PRJą� VLĊ� ]DMPR�
ZDü� LQQH�G\VF\SOLQ\�SUDZR]QDZVWZD72��

&KDUDNWHU\VW\ND�QRUP\�SUDZQHM�L�MHM�VWUXNWXUD�

:�UR]ZDĪDQLDFK�]DZDUW\FK�SRZ\ĪHM�XVWDODQR��ĪH�SU]HGPLRWHP�WHRULL�SUDZD�
ZHGáXJ� 6�� 5XQGVWHLQD� Vą� QRUP\� SUDZQH�� 2EHFQLH� SU]HMGĊ� GR� FKDUDNWHU\VW\NL�
QRUP\�SUDZQHM� L� MHM�VWUXNWXU\��

6��5XQGVWHLQ�FKDUDNWHU\]XMH�QRUPĊ�SUDZQą� MDNR�ÄVąG�KLSRWHW\F]Q\��Z�NWy�
U\P� XVWDOD� VLĊ� SHZQD� SRZLQQRĞü´73�� $XWRU� ZSURVW� ZVND]XMH�� ĪH� Ä3U]H]� QRU�
PĊ� Z� QDMRJyOQLHMV]HP� WHJR� VáRZD� ]QDF]HQLX� UR]XPLHü� QDOHĪ\� Z\SRZLHGĨ��
NWyUD�Z�RGQLHVLHQLX�GR�MDNLHMNROZLHN�G]LHG]LQ\�IDNW\F]QHM�VWDQRZL�SHZQH�ªĪą�

66� ,ELGHP� V�����
67� ,ELGHP� V������
68� ,ELGHP� V�����
69� ,ELGHP� V�����
70� ,ELGHP� V�����
71� ,ELGHP� V�����
72� ,ELGHP� V�� ���� Ä3RZ\ĪHM� ]REUD]RZDQH� VSRVRE\� XMĊFLD� PRJą� UR]ZDĪDü� SUREOHP\� ªIDN�

W\F]QRĞFL©�� PRJą� VWRVRZDü� SURELHU]H� FHOX� L� ZDUWRĞFL�� WZRU]\ü� RUD]� SHZQH� Z\W\F]QH�� NWyUH�
ZVND]XMą�NRQLHF]Q\�� VáXV]Q\� OXE�FHORZ\��Z�UR]XPLHQLX�SRV]F]HJyOQ\FK� WHRUML��NLHUXQHN�SRVWĊ�
SRZDQLD �́�

73� ,ELGHP��V�����
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GDQLH©´74��,QQ\PL�VáRZ\�QRUPD�XVWDOD�ÄWR��FR�PD�E\ü�>SRGNU��²�6�7�@´75��&HFKą�
FKDUDNWHU\VW\F]Qą�DQDOL]RZDQHM�NRQFHSFML�MHVW�RGU]XFHQLH�SRJOąGyZ��NWyUH�LVWR�
WĊ� QRUP� SUDZQ\FK�ZLąĪą� ]� LFK� WUHĞFLą� EąGĨ� FHOHP76�� -DN� SLV]H� DXWRU�� Ä1LH� MHVW�
WHG\� WUHĞü� WDNLP� HOHPHQWHP�� NWyU\�� G]LĊNL� VZ\P� FHFKRP�� QDGDZDáE\� QRUPLH�
FKDUDNWHU� QRUP\� SUDZQHM´77�� 7DNĪH� Ä&HOH� QRUP\� QLH� Vą� QRUPą�� GąĪHQLD�� NWyUH�
QRUPD� ]DNáDGD�� Vą� GOD� LVWRW\� QRUP\� RERMĊWQH�� ]QDMGXMą� VLĊ� ]UHV]Wą� SR]D� SROHP�
ZLG]HQLD�SUDZQHJR´78��-HGQDNĪH�QDMEDUG]LHM� LVWRWQą��D� MHGQRF]HĞQLH�²�MDN�Z\�
GDMH� VLĊ�²�QDMEDUG]LHM�NRQWURZHUV\MQą� WH]ą� VIRUPXáRZDQą�SU]H]�6��5XQGVWHLQD�
MHVW�]DSUH]HQWRZDQH�SU]H]HĔ�VWDQRZLVNR��]JRGQLH�]�NWyU\P�WU]HED�RGU]XFLü�SR�
JOąG�� LĪ� ÄSR]\W\ZQRĞü´� SR]ZDOD� QD� LGHQW\¿NDFMĊ� UHJXá� MDNR� QRUP� SUDZQ\FK��
$XWRU�� DQDOL]XMąF� ĨUyGáD� QRUP\� SUDZQHM�� expressis verbis VWZLHUG]D�� ĪH� ÄNie 
Z\MDĞQLD�MHM�UyZQLHĪ�]DáRĪHQLH�SR]\W\ZQRĞFL�>«@��1LH�MHVW�GOD�QRUP\�LVWRW�
QH��F]\�G]LDáD�RQD�REHFQLH��F]\�G]LDáDáD�NLHG\Ğ��F]\�G]LDáDü�EĊG]LH�Z�SU]\�
V]áRĞFL� >SRGNU��²�6�7�@´79��:�ĞZLHWOH�SU]\WRF]RQHM�Z\SRZLHG]L�²�]JRG]Lü� VLĊ�
QDOHĪ\� ]� SRJOąGHP�SU]HGVWDZLRQ\P�Z� OLWHUDWXU]H�²�ĪH�Z�NRQFHSFML� 6��5XQG�
VWHLQD� ]DFLHUD� VLĊ� JUDQLFD� SRPLĊG]\� SUDZHP� MDNR� ]ELRUHP� QRUP� RERZLą]XMą�
F\FK�DNWXDOQLH��D�]ELRUHP�QRUP�XFK\ORQ\FK�F]\�]ELRUHP�SRVWXORZDQ\P80��

6�� 5XQGVWHLQ� QRUPĊ� SUDZQą� QLHRGáąF]QLH� ZLąĪH� ]� WHUPLQHP� ÄPRF� SUDZ�
QD´� ²� RZD� PRF� MHVW� ĨUyGáHP� QRUP81�� 3RGGDMąF� DQDOL]LH� SRMĊFLH� PRF\� SUDZ�
QHM�� DXWRU�ZSURZDG]D� WHUPLQ� ÄZDĪQRĞü´� QRUP\�� -DN� SLV]H�� ÄZ� G]LHG]LQLH� XMĊFLD�
QRUPDW\ZQHJR� PyZLü� QDOHĪ\� ÄR� ªZDĪQRĞFL©�� HOLPLQXMąF� ]DUyZQR� ]DJDGQLHQLD�
ªXVSUDZLHGOLZLHQLD©� MDNR� WHĪ� NZHVWMH� ªXU]HF]\ZLVWQLHQLD©´82�� Ä:DĪQRĞü´� QRU�
P\� QLH� ]DOHĪ\� RG� WHJR�� NWR� MHVW� MHM� WZyUFą�� 7\P� VDP\P� Ä=DJDGQLHQLH� ªSR�
FKRG]HQLD©� SU]\SXV]F]DMąFH� LVWQLHQLH� MDNLHJRĞ� EOLĪHM� QLHRNUHĞORQHJR� WZyUF\�
F]\� DXWRUD� QRUP\� MHVW� ]XSHáQLH� RERMĊWQH� GOD� Z\MDĞQLHQLD� MHM� LVWRW\´83�� :\MDĞ� 
QLDMąF� SRMĊFLH� ÄZDĪQRĞü �́� 6�� 5XQGVWHLQ� VWZLHUG]D�� ĪH� Ä:\SRZLHGĨ� ªSRZLQQR� 
E\ü�n©�MHVW�ZDĪQD�� MHĞOL�RGSRZLHGQLNLHP�MHM� MHVW� WDNLH�QDVWDZLHQLH��Z�NWyUHP�²�
]JRGQLH� ]� ]DáRĪHQLHP�²� VWDü� VLĊ�PD� WR�� ªFR� E\ü� SRZLQQR©´84�� -DN� SLV]H� DXWRU��
Ä,� WDN� ZDĪQRĞü� MHVW� ]XSHáQLH� QLH]DOHĪQD� RG� WHJR�� F]\� L� MDN�� ]� MDNLFK� SREXGHN�

74� ,ELGHP��V�����
75� ,ELGHP��
76� 3RU��-�� :UyEOHZVN L��Krytyka«� V������
77� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V�� ���� .RQW\QXXMąF� DXWRU� SLV]H�� Ä1LH� LVWQLHMH� WDND�

G]LHG]LQD�� NWyUD�Z� WHQ� F]\� LQQ\� VSRVyE�� SRĞUHGQLR� OXE� EH]SRĞUHGQLR��PRJáDE\� E\ü�Z\áąF]RQD�
]� XNáDGX� UHODF\MQHJR�� ]� RGQLHVLHQLD� GR� QRUP\�� =� WHM� ]DVDG\�Z\QLND�� ĪH� LVWRWD� QRUP\� SUDZQHM�
QLH�PRĪH�E\ü�XMĊWD�SU]H]�DQDOL]Ċ�RGQLHVLRQHM�GR�QLHM� WUHĞFL �́�

78� ,ELGHP��V�����
79� ,ELGHP��V�����
80� 6�� &]HSLW D�� Koncepcje teoretycznoprawne«��V������
81� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V������
82� ,ELGHP��V�����²����
83� ,ELGHP� V�����
84� ,ELGHP��V�����
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Z� L� MDNLFK� ZDUXQNDFK� ]DFKRG]L� ]LV]F]HQLH� OXE� QLH]LV]F]HQLH� QRUP\´85�� ,VWRWQD�
MHVW�ÄZDĪQRĞü´�XWRĪVDPLDQD�]�ÄHJ]\VWHQFMą´�QRUP\86��Ä:�WHP�UR]XPLHQLX�QDOHĪ\�
UyZQLHĪ�SU]\SXĞFLü�XWRĪVDPLDQLH�ZDĪQRĞFL�]�ªSR]\W\ZQRĞFLą©�²�RF]\ZLĞFLH�QLH�
Z�]QDF]HQLX� IDNW\F]QRĞFL�� DQL� WHĪ�Z�]QDF]HQLX�SURFHVX�VWDQRZLHQLD�QRUP\�>«@��
JG\Ī�SR]\W\ZQD�MHVW�NDĪGD�QRUPD�QLH]DOHĪQLH�RG�VSRVREX�MHM�SRZVWDQLD´87�

2F]\ZLĞFLH�Z�W\P�PLHMVFX�DQDOL]\�WHRULL�6��5XQVWHLQD�PXVL�SRMDZLü�VLĊ�S\�
WDQLH��F]\��EĊGąF�ZLHUQ\P�]DáRĪHQLX�ÄF]\VWRĞFL� WHRULL �́�PRĪQD�QD�SáDV]F]\ĨQLH�
QRUPDW\ZQHM� GRNRQDü� XVWDOHĔ� Z� SU]HGPLRFLH� ÄHJ]\VWHQFML´� QRUP\� �MHM� ]LV]�
F]HQLD� OXE� QLH]LV]F]HQLD�� L� WR� ÄQLH� Z� ]QDF]HQLX� IDNW\F]QRĞFL �́�:\GDMH� VLĊ�� ĪH�
SUREOHP�WHQ�Z\PDJDáE\� MHGQDNĪH�SRGMĊFLD�Z�RGUĊEQ\P�VWXGLXP��

:DUWR� ]DXZDĪ\ü� ²� QD� FR� ]ZUDFDá� ]UHV]Wą� XZDJĊ� -�� /DQGH� ²� ĪH� WHRULD�
6�� 5XQGVWHLQD� SRV]XNXMH� SRMĊFLD� QRUP\� SUDZQHM� ÄQLH]DOHĪQHJR� RG� NU\WHULXP�
PRF\� RERZLą]XMąFHM�� D� ]ZáDV]F]D� RG� NU\WHULyZ� R¿FMDOQR�GRJPDW\F]Q\FK´88��
=UHV]Wą�SUREOHPDW\ND�ÄRERZLą]\ZDQLD´��ÄPRF\�RERZLą]XMąFHM´��QLH�MHVW�SU]HG�
PLRWHP� MHJR� V]HUV]HJR� ]DLQWHUHVRZDQLD89�� 2GPLHQQH� VWDQRZLVNR� WHRUHW\F]QR�
SUDZQH� ]DMPXMH� -�� /DQGH�� NWyU\� ZSURVW� ZVND]XMH�� ĪH� Ä3�� 5XQGVWHLQ� REGDU]D�
ZV]\VWNLH� QRUP\� SUDZQH� MDNR� WDNLH� FHFKą�ZDĪQRĞFL�� NWyUHM� MD� LP� RGPDZLDP��
XĪ\ZDMąF�GOD�QLHM� WHUPLQX�PRF\�RERZLą]XMąFHM� OXE�RERZLą]\ZDQLD´90�

2GUĊEQH� XZDJL� 6�� 5XQGVWHLQ� RGQRVL� GR� SUREOHPX� VXELHNW\ZL]DFML� QRUP\�
SUDZQHM�� IRUPXáXMąF� ZQLRVHN� RJyOQ\�� LĪ� WHRULD� QRUPDW\ZQD� ÄQLH� PD� SRWU]HE\�
XFLHNDQLD�VLĊ�GR�NRQVWUXNFML�SUDZ�SRGPLRWRZ\FK´91�

6��5XQGVWHLQ�Z�VSRVyE�V]F]HJyáRZ\�DQDOL]XMH�SUREOHPDW\NĊ�VWUXNWXU\�QRU�
P\� SUDZQHM�� 6WUXNWXUD� ]DSURSRQRZDQD� SU]H]HĔ� MHVW� ]áRĪRQD�� :\UDĪD� RQ� SR�
JOąG�� ĪH� VWUXNWXUD� QRUP\� QLH�PRĪH� VSURZDG]Dü� VLĊ� OL� W\ONR� GR� RNUHĞOHQLD� SR�
ZLQQRĞFL�� F]\� WHĪ� VDQNFML� ²� QRUPD� ÄQLH� NRĔF]\� VLĊ´� WDNĪH� QD� Z\SRZLHG]L�
Ä$�SRZLQLHQ�]DFKRZDü�VLĊ�n��MHĞOL�]DĞ�QLH�]DFKRZD�VLĊ�n�²�QDVWąSL�VNXWHN�Q´92��
$XWRU� SRGNUHĞOD�� ĪH� QRUPD� Ä$� SRZLQLHQ� ]DFKRZDü� VLĊ�Z� RGSRZLHGQL� VSRVyE´�
QLH� MHVW� VDPRLVWQD�� MHVW� RQD� ÄF]ĊĞFLą� VNáDGRZą� WDNLHM�� REHMPXMąFHM� ª]DáRĪHQLH©�
L�ªVNXWHN©�� MHGQHM�QRUP\��NWyUD�ZLąĪH�Z\SRZLHGĨ�R�SRZLQQRĞFL�$�]�SU]HGVWD�
ZLHQLDPL� WU\EX� SRVWĊSRZDQLD�� F]\� ]DFKRZDQLD� LQQ\FK� RVyE´93�� NWyUH� Z� P\ĞO�
QRUP\�Ä]DFKRZDü� VLĊ�SRZLQQ\�Z]JOĊGHP�$�ZHGáXJ�QRUPDW\ZQLH�RNUHĞORQ\FK�
WUHĞFL´94�� 6SHF\¿Ną� VWUXNWXU\� QRUP\�SUDZQHM�²� MDN� SLV]H� MHGHQ� ]� DXWRUyZ�²�

85� ,ELGHP��V�����
86� ,ELGHP��V������
87� ,ELGHP�
88� -�� /DQGH�� 1RUPD�SUDZQD«� V������
89� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«��V������
90� -�� /DQGH�� 1RUPD�SUDZQD«� V������
91� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V�����²����
92� ,ELGHP� V������
93� ,ELGHP� V������
94� ,ELGHP��V�������
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MHVW�]DWHP�WR��ĪH�Z\SRZLHGĨ�Ä$�SRZLQLHQ�]DFKRZDü�VLĊ� �SRVWąSLü��Z�VSRVyE�n  
>ZHGáXJ�6��5XQGVWHLQD�ªQRUPD�SLHUZV]D©�²�6�7�@´�ZLąĪH�VLĊ�]�GUXJLP�MHM�RJQL�
ZHP��ÄMHĞOL�$� QLH�XF]\QL�n�� WR�B SRZLQLHQ�SRVWąSLü�ZREHF�QLHJR�Z� VSRVyE�n1 
>ZHGáXJ�6��5XQGVWHLQD�ªQRUPD�ZWyUQD©�²�6�7�@´95��%UDN�WHJR�GUXJLHJR�RJQLZD�
VNXWNXMH� W\P�� ĪH� QLH� EĊG]LHP\�PLHOL� GR� F]\QLHQLD� ]� QRUPą�SUDZQą96�� 3RGNUH�
ĞOLü�� ĪH�� MDN� SLV]H� 6�� 5XQGVWHLQ�� Ä:� MHGQRĞFL� SRáąF]HĔ� RJQLZ� QRUP\� SUDZQHM�
ZLG]LP\�MHM�FHFKĊ�FKDUDNWHU\VW\F]Qą´97�

:\UDĨQLH�QDOHĪ\�ZVND]Dü��ĪH�VDQNFMD�VWDQRZL�Z�SRJOąGDFK�DXWRUD�NRQLHF]�
Q\� HOHPHQW� VWUXNWXU\� QRUP\� SUDZQHM�� :DUWR� Z� W\P� PLHMVFX� RGQLHĞü� VLĊ� WDN�
ĪH�GR�NRPHQWDU]D� -��/DQGHJR�]� DSUREDWą�SU]\MPXMąFHJR�SRJOąG�6��5XQGVWHLQD��
NWyU\�²�MDN�SLV]H�²�ÄUR]FLąJD�NU\WHUMXP�VDQNFML´� WDNĪH�QD�QRUP\�RERZLą]X�
MąFH��RERZLą]NL��SDĔVWZR98�

'R�SU]HSURZDG]RQ\FK�Z�WHM�PDWHULL�UR]ZDĪDĔ�DXWRU�RGZRá\ZDá�VLĊ�Z�SUDF\�
]������U��SW��:�SRV]XNLZDQLX�SUDZD�F\ZLOQHJR��X]QDMąF�PLĊG]\�LQQ\PL�]D�QLH�
EH]SLHF]QH�QD� JUXQFLH� SUDZD�SU\ZDWQHJR�RSHURZDQLH� SRMĊFLHP�ÄG\VSURSRUFML´�
Z� WUDNFLH� UR]ZDĪDĔ�GRW\F]ąF\FK�EXGRZ\�QRUP\�SUDZQHM99� 

6\VWHP�QRUP�²�SUDZR�

1LH]Z\NOH� LQWHUHVXMąFH� Vą�Z�PRLP�SU]HNRQDQLX� UR]ZDĪDQLD�6��5XQGVWHLQD�
SRĞZLĊFRQH� SUREOHPDW\FH� SUDZD� UR]XPLDQHJR�Z� NDWHJRULDFK� V\VWHPX� QRUP100��
:�W\P�PLHMVFX�VNXSLĊ�VLĊ�QD�W\FK�IUDJPHQWDFK�NRQFHSFML�6��5XQGVWHLQD��Z�NWy�
U\FK�ZLGRF]QD� MHVW�RGPLHQQRĞü�ZREHF�]DáRĪHĔ�NHOVHQRZVNLFK��

�1D�ZVWĊSLH�ZDUWR�SU]\SRPQLHü��ĪH�DXWRU�WHQ�SUREOHPDW\Ną�UR]XPLHQLD�SUD�
ZD� L� MHJR� UHODFML� GR� PRUDOQRĞFL� ]DMPRZDá� VLĊ� MXĪ� ZH� ZF]HĞQLHM� RJáRV]RQ\FK�
SUDFDFK�� =ZUyFLü� QDOHĪ\� XZDJĊ� QD� VWXGLXP� SW��2� HW\F]QLH� RERMĊWQ\FK� SU]HSL-
VDFK�SUDZD��Z�NWyU\P�DXWRU��SU]HGVWDZLDMąF�]DJDGQLHQLH�ÄSRGVWDZRZ\FK�]DVDG�
FDáHJR� V\VWHPX� SUDZD �́� QLH� Z\NOXF]\á� LFK� ]JRGQRĞFL� ]� PRUDOQRĞFLą101�� 3LV]H�
RQ� PLĊG]\� LQQ\PL�� Ä7H� ]DVDG\� SRGVWDZRZH� ]JRGQH� E\ü� PRJą� ]� PRUDOQRĞFLą�

 95� 3RU��6�� &]HSLW D��Koncepcje teoretycznoprawne«��V������
 96� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V������
 97� ,ELGHP� V������
 98� -�� /DQGH�� 1RUPD�SUDZQD«� V������
 99� 3RU��6�� 5XQGVWH LQ��:�SRV]XNLZDQLX�SUDZD�F\ZLOQHJR��:DUV]DZD².UDNyZ�������V������
100� 1LH]Z\NOH� LQWHUHVXMąFH�Z� W\P� DVSHNFLH�Z\GDMą� VLĊ� UR]ZDĪDQLD� 6�� 5XQGVWHLQD� SRĞZLĊ�

FRQH� V\VWHPRP� SUDZQ\P� SDĔVWZ� WRWDOLWDUQ\FK�� D� Z� V]F]HJyOQRĞFL� SUDZX� UDG]LHFNLHPX�� NWy�
U\P� RGPyZLá� RQ� MDNLFKNROZLHN� ZDUWRĞFL�� 2EV]HUQLH� SUREOHP� WHQ� SU]HGVWDZLá�� 0�� 0RK\OXN��
6]��5XQGVWHLQ�R�SUDZLH�UDG]LHFNLP��Ä0LVFHOODQHD�+LVWRULFR�,XULGLFD´�������7�����V����²����

101� 6�� 5XQGVWH LQ�� 6WXG\D� L�V]NLFH�SUDZQH��/ZyZ�������V�����



Teoria normy prawnej… 179

ZVSyáF]HVQą�²�PRJą�WHĪ�E\ü�Z]JOĊGHP�QLHM�QD�VWRSLH�ZRMHQQHM��7X�R�ªRERMĊW�
QRĞFL©�PRZ\� E\ü� QLH�PRĪH�� $OH� V]NLHOHW� RZ\FK� ]DVDGQLF]\FK�� SRGVWDZRZ\FK�
SU]HSLVyZ�>«@�REOHF]RQ\� MHVW�Z�VNyUĊ� L� ĞFLĊJQD�QRUP�ĞFLĞOH� WHFKQLF]Q\FK��XW\�
OLWDUQ\FK´102�� 3U]HSLV\� SUDZD�PRJą� E\ü� ]DWHP� UyĪQLH� RFHQLDQH� Z� ĞZLHWOH� PR�
UDOQRĞFL� �DXWRU� F]\QL� MHGQDNĪH� ]DVWU]HĪHQLH�� ĪH� ÄĪDGQ\FK� SXQNWyZ� VW\F]Q\FK�
QLH�]QDMG]LHP\��JG\�MH�SRG�NąWHP�PRUDOQRĞFL�ªSU]\V]áHM©�]HFKFHP\�EDGDü´�103��
-HGQH� ]� QLFK�PRJą� ÄEH]SRĞUHGQLR� ]� HW\Ną� ]QDMGRZDü� VLĊ�Z� ]ZLą]NX �́� F]\� WHĪ�
Z�Ä]ZLą]NX�SRĞUHGQLP �́�PRĪH�E\ü�L� WDN��ĪH�Vą�RQH�Ä]�SXQNWX�ZLG]HQLD�ZV]HO�
NLHM� PRUDOQRĞFL� ]XSHáQLH� RERMĊWQH´� ²� QLH� áąF]ąF� VLĊ� ]� PRUDOQRĞFLą104� ²� QLH�
PRĪQD� Z\NOXF]\ü� L� NRQÀLNWyZ� �GRĞü� F]ĊVW\FK�105�� .RQNOXGXMąF�� DXWRU� Z\UDĪD�
SRJOąG�� ĪH� SRPLĊG]\� SUDZHP� D� PRUDOQRĞFLą� LVWQLHMH� ÄSRGVWDZRZ\� ]ZLą]HN �́�
NWyUHJR� MHGQDNĪH�QLH�PRĪQD�VSURZDG]Lü�GR�ÄWRĪVDPRĞFL´106�

:�UR]SUDZLH�=DVDG\� WHRUML�SUDZD�6��5XQGVWHLQ�ZLHOH�XZDJL�SRĞZLĊFD�SUR�
EOHPDW\FH� V\VWHPX� QRUP� SUDZQ\FK� L� SRZLą]DĔ� SRPLĊG]\� QRUPDPL�� :\UDĨ�
QLH�QDOHĪ\�ZVND]Dü��ĪH�DXWRU�QLH�VSURZDG]D�V\VWHPX�QRUP�Z\áąF]QLH�GR�QRUP�
WZRU]RQ\FK�SU]H]�SDĔVWZR��Ä1RUPD�SUDZQD�QLHNRQLHF]QLH�PXVL�E\ü�SU]HMDZHP�
WHJR� NRPSOHNVX�� NWyU\�Z� UR]XPLHQLX�ZVSyáF]HVQHP�QD]\ZD� VLĊ� SDĔVWZHP´107��
6\VWHP�QRUP� WR� ÄXMĊFLH�ZV]\VWNLFK�Z\SRZLHG]L� R� WHP�� FR� E\ü� SRZLQQR�� R� LOH�
Z\SRZLHG]L� WH� VSURZDG]DMą� VLĊ�GR�Z]RUX�ZLĊFHM�QLĪ� MHGQR]HVSRáRZHJR��QLH]D�
OHĪQLH� ]XSHáQLH� RG� NZDOL¿NDFML� L� UyĪQRURGQRĞFL� WUHĞFL� ]DZDUW\FK� Z� W\FK� Z\�
SRZLHG]LDFK´108�� 6�� 5XQGVWHLQ� DNFHSWXMH� SRJOąG� +�� .HOVHQD� R� G\QDPLF]Q\P�
FKDUDNWHU]H�SRZLą]DĔ�Z�V\VWHPLH��ÄG\QDPLF]Q\´�DVSHNW�QRUPDW\ZQRĞFL�SUDZ�
QHM�109� RUD]� LVWQLHQLX� QRUP\� SRGVWDZRZHM� �ÄQRUPD� QDMZ\ĪV]D´�� MDNR� QDF]HOQHM�
QRUP\� Z� V\VWHPLH110�� &HFKą� ]ELRUX� QRUP� SUDZQ\FK� ZHGáXJ� 6�� 5XGVWHLQD� MHVW�
Ä]DVDGQLF]D�MHGQRĞü�V\WHPX �́�NWyUD�RSLHUD�VLĊ�QD�WRĪVDPRĞFL�VWUXNWXU\�QRUP111��
=QDF]HQLH� V\VWHPX� ÄQLH� SROHJD� QD�PRĪQRĞFL� ªZ\SURZDG]HQLD©� GDQHM� QRU�
P\� ]� QRUP\� QDGSRU]ąGNRZDQHM� L� QD� XVWDOHQLX� ORJLF]QHM� ZVSyá]DOHĪQRĞFL�
QRUP� Z� LFK� ªVWRVXQNDFK� Z]DMHPQ\FK©� >SRGNU�� ²� 6�7�@´112�� 1RUP\� ²� MDN�

102� ,ELGHP�
103� ,ELGHP��V�����
104� ,ELGHP��V����²����3U]\�F]\P�DXWRU�SRGNUHĞOD��ĪH�Ä$OH� WH�]DVDG\�²�HW\F]QLH��F]\�QLH�

�HW\F]QH�� UR]XPQH��F]\�EH]FHORZH�²�]�FKZLOą��JG\�Z�Ī\FLX�G]LDáDü�PDMą��PXV]ą�E\ü�]GH¿QLR�
ZDQH�ĞFLĞOH��GR�SRV]F]HJyOQ\FK�NDWHJRU\M�REMDZyZ�Ī\FLRZ\FK�SU]\VWRVRZDQH´ �LELGHP��V������

105� ,ELGHP��V����.
106� ,ELGHP�� V�� ���� Ä7ZLHUG]HQLD� SRZ\ĪV]H� LOXVWUXMą� ]DVDGĊ� SRGVWDZRZHJR� ]ZLą]NX� SUDZD�

]�PRUDOQRĞFLą�� ]ZLą]NX�� NWyU\� QLH� MHVW�ZFDOH� WRĪVDPRĞFLą��Z� SU]HMDZDFK� SRV]F]HJyOQ\FK� RELH�
VIHU\�UyĪQLą�VLĊ�RG�VLHELH� L�]DNUHV�G]LDáDQLD�SRVLDGDMą�QLHMHGQDNRZ\ .́

107� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V�������
108� ,ELGHP��V������
109� ,ELGHP��V������
110� ,ELGHP��V������ L�QDVW�
111� ,ELGHP��V������
112� ,ELGHP��V������
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SLV]H�DXWRU�²�Vą�]DZV]H�ÄZ�VZ\P�Z\JOąG]LH� VWUXNWXUDOQ\P� L�Z�VZ\P� WU\ELH�
SRZLą]DĔ� LGHQW\F]QH´113��:HGáXJ� QLHJR� Ä,VWRWD� V\VWHPX�Z� UR]XPLHQLX� QRUPD�
W\ZQ\P�SROHJD�QD� WHP�� ĪH�ZV]\VWNLH�SRV]F]HJyOQH�Z\SRZLHG]L�� R� LOH�NZDOL¿�
NRZDQH�Vą�MDNR�ªSUDZQH©��GDMą�VLĊ�VSURZDG]Lü�GR�MHGQHJR�L�]DZV]H�LGHQW\F]QH�
JR�Z\JOąGX�VWUXNWXUDOQHJR´114��6IRUPXáRZDQD� WH]D�RGQRVL�VLĊ� WDNĪH�GR�ÄQRUP\�
QDMZ\ĪV]HM �́� NWyUD� Z� DVSHNFLH� QRUPDW\ZQ\P� QLH� PRĪH� VLĊ� UyĪQLü� RG� LQQ\FK�
norm115��6��5XQGVWHLQ�ZSURVW�Z\UDĪD�SRJOąG�� ĪH� Ä1RUP\�SRV]F]HJyOQH�QLH�GH�
GXNXMą� VLĊ� ]� QRUP\� QDMZ\ĪV]HM�� NWyUD� Z� VZHM� VWUXNWXU]H� QLF]HP� VLĊ� RG� QLFK�
QLH� UyĪQL��0RJą� VLĊ� GR� QLHM� ªVSURZDG]Dü©� >«@�� >E\ü� LGHQW\F]QH� Z� VWUXNWXU]H�
]�QRUPą�QDMZ\ĪV]ą�²�6�7�@´116��

:DUWR� Z� W\P�PLHMVFX� ]ZUyFLü� XZDJĊ� QD� WR�� ĪH� Z� NRQFHSFML� 6�� 5XQVWHLQD�
QLH� LVWQLHMH� SUREOHP� VSU]HF]QRĞFL�Z� V\VWHPLH�� Ä:� LGHDOQLH� UR]XPLDQHM� QRUPD�
W\ZQRĞFL� VSU]HF]QRĞFL� WH� QLH� Vą� ªGDQH©�� $OERZLHP�ZV]\VWNLH� Z\SRZLHG]L� Vą�
EH]Z]JOĊGQLH� ZDĪQH´117�� -�� :UyEOHZVNL�� DQDOL]XMąF� VWDQRZLVNR� WHRUHW\F]QR�
SUDZQH� DXWRUD�Z� WHM�PDWHULL��Z\UDĪD� SRJOąG�� LĪ�6��5XQGVWHLQ� RGU]XFD� SRVWXODW�
QLHVSU]HF]QRĞFL� V\VWHPX118�� 3U]HGVWDZLRQD� SU]H]HĔ� LQWHUSUHWDFMD� PRĪH� URG]Lü�
SHZQH�ZąWSOLZRĞFL��]�XZDJL�QD�WR��ĪH�Z\SRZLHG]L�6��5XQGVWHLQD�²�RGPLHQQLH�
QLĪ�ZVND]XMH�-��:UyEOHZVNL�²�PRJą�WDNĪH�E\ü�UR]XPLDQH�Z�NDWHJRULDFK�UHDOL�
]DFML� VZRLĞFLH� SRMPRZDQHJR� SRVWXODWX� ÄQLHVSU]HF]QRĞFL� V\VWHPX´�²� VSU]HF]�
QRĞFL� QLH� PRJą� Z� V\VWHPLH� �WDN� MDN� RQ� MHVW� UR]XPLDQ\� SU]H]� 6�� 5XQGVWHLQD��
]DLVWQLHü��]�XZDJL�QD� WRĪVDPRĞü�VWUXNWXU\�QRUP�

:� W\P� PLHMVFX� NLOND� XZDJ� QDOHĪ\� VIRUPXáRZDü� ZREHF� ]DSURSRQRZDQHM�
SU]H]� 6�� 5XQGVWHLQD� NRQFHSFML� QRUP\� SRGVWDZRZHM�� -HJR� ÄQRUPD� QDMZ\ĪV]D´�
²�RGPLHQQLH� QLĪ� WR�PD�PLHMVFH�Z�SRJOąGDFK�+��.HOVHQD119�²�QLH� MHVW� QRUPą�
SUDZQą��DOERZLHP�ÄXZDĪDQD�MHVW�]D�QLHZ\PDJDMąFH�X]DVDGQLHQLD�SU]\SXV]F]H�
QLH� V\VWHPX´120��1LH�PD�RQD� WDNĪH� FKDUDNWHUX�QRUP\�PRUDOQHM�� ERZLHP�SRVáX�
V]HĔVWZR� GOD� XVWDQRZLRQ\FK� RERZLą]NyZ� QLH� PXVL� E\ü� RERZLą]NLHP� PRUDO�
Q\P121�� 1LH� PRĪH� ]RVWDü� WDNĪH� X]DVDGQLRQD� SU]H]� ĪDGQą� LQQą� QRUPĊ�� ÄJG\Ī�
ZyZF]DV�QLH�E\áDE\�RQD�QDMZ\ĪV]ą´122��,VWRWQą�WH]ą�GOD�NRQFHSFML�6��5XQGVWHLQD�
MHVW�SRJOąG�� LĪ� ÄQRUPD�QDMZ\ĪV]D�QLH�PRĪH�E\ü� UR]ZDĪDQD�PHWRGą�QRUPDW\Z�
Qą� �QLH� PRĪH� E\ü� RQD� SR]QDQD� SUDZQLH�´123�� Ä:áDĞQLH� SU]H]� ]D]QDF]HQLH�� ĪH�
QRUPD� QDMZ\ĪV]D� QLH� PRĪH� E\ü� Z� MHM� Z\RGUĊEQLHQLX� UR]ZDĪDQD� QRUPD�

113� ,ELGHP�
114� ,ELGHP��V������
115� ,ELGHP�
116� ,ELGHP��V������
117� ,ELGHP��V�������
118� -�� :UyEOHZVN L��Krytyka«� V������
119� 3RU��6�� &]HSLW D��Koncepcje teoretycznoprawne«��V������
120� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V������
121� ,ELGHP�
122� ,ELGHP��V�����
123� ,ELGHP��V������ L�QDVW�
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W\ZQLH�� XSDGD� ]DU]XW� VFHSW\F\]PX� L� GRZROQRĞFL�� D� WR� G]LĊNL� ]DNUHĞOHQLX�
ZáDĞFLZHM�JUDQLF\�PHWRGRORJLF]QHM� >SRGNU��²�6�7�@´124��

:\SRZLHG]L� 6�� 5XQGVWHLQD� GRW\F]ąFH� UR]XPLHQLD� ÄQRUP\� QDMZ\ĪV]HM´�
PRJą�E\ü�UyĪQLH� LQWHUSUHWRZDQH��Z�V]F]HJyOQRĞFL�PDP�WX�QD�P\ĞOL� WH]Ċ�R� W\P��
ĪH�PRĪH�E\ü�RQD�Z\MDĞQLRQD�W\ONR�Z�ÄUR]ZDĪDQLX�HNVSOLNDF\MQ\P´125��-DN�SLV]H�
DXWRU�� FKDUDNWHU\]XMąF�ÄQRUPĊ�QDMZ\ĪV]ą �́� Ä>«@�R�NWyUHM� HNVSOLNDF\MQLH�SRZLH�
G]LHü� QDOHĪ\�� ĪH� SRVLDGD� RQD� ª]GROQRĞü©� XU]HF]\ZLVWQLDQLD� VSURZDG]RQ\FK� GR�
QLHM�ZVND]DĔ´126�� 8]DVDGQLHQLH� ÄQRUP\� QDMZ\ĪV]HM´� �SRGREQLH� MDN� QRUP\� SRG�
VWDZRZHM�+��.HOVHQD��MHVW� W\P�HOHPHQWHP�WHRULL�6��5XQGVWHLQD��NWyU\�Z\ZRáXMH�
QDMZLĊFHM�ZąWSOLZRĞFL��WUXGQR�Z�VSRVyE�MHGQR]QDF]Q\�XVWDOLü�VWDQRZLVNR�DXWRUD�
Z�W\P�]DNUHVLH��:\GDMH�VLĊ�MHGQDN��ĪH��X]DVDGQLDMąF�ÄQRUPĊ�QDMZ\ĪV]ą �́�SRGHM�
PXMH�RQ�SUyEĊ�]DVWąSLHQLD�.HOVHQRZVNLHJR�IRUPDOL]PX��HNVSOLNDFMą�SU]HQRV]ąFą�
UR]ZDĪDQLD�QDG�ÄQRUPą�QDMZ\ĪV]ą´�Z�VIHUĊ�LQWHQFMRQDOQHM�WRĪVDPRĞFL�VWUXNWXU\�
QRUP�EĊGąF\FK�HOHPHQWDPL� V\VWHPX� >QRUPD�QDMZ\ĪV]D�ªLVWQLHMH©��DOH�QLH�PRĪH�
E\ü� RQD� SR]QDQD� SUDZQLH�²� 6�7�@� L� ÄQRUP\� QDMZ\ĪV]HM �́� NWyUD� QLH� MHVW� QRUPą�
SUDZQą�� OHF]�SHZQ\P�NRQLHF]Q\P�]DáRĪHQLHP��SU]\SXV]F]HQLHP��V\VWHPX127��

1D� NRQLHF� ]ZUyFLü� QDOHĪ\� XZDJĊ� QD� WR�� ĪH� 6�� 5XQGVWHLQ� GRĞü� VFHSW\F]QLH�
RGQRVL� VLĊ� GR� .HOVHQRZVNLHM� WHRULL� ÄQDSLĊFLD�� NWyUD� ]DNáDGD� SHZQH� ÄPLQLPXP�
G]LDáDQLD �́� MDNR� NRQLHF]Q\� RGSRZLHGQLN� ÄZDĪQRĞFL� V\VWHPX´� �PLQLPXP� HIHN�
W\ZQRĞFL� VSRáHF]QHM� V\VWHPX� SUDZQHJR�128�� 8]DVDGQLHQLHP� ÄQRUP\� QDMZ\Ī�
V]HM´� QLH� MHVW� ]DWHP� IDNW\F]QLH� G]LDáDQLH� �HIHNW\ZQRĞü�� V\VWHPX�� =GDQLHP� 
6�� 5XQGVWHLQD� XVWDOHQLD� FR� GR� HIHNW\ZQRĞFL� V\VWHPX� SU]HNUDF]DMą� JUDQLFH� SR�
]QDQLD� QRUPDW\ZQHJR�� ERZLHP� WUXGQR� VWZLHUG]Lü� NWR� L� Z� MDNL� VSRVyE� PLDáE\�
XVWDOLü�ÄPLQLPDOQą�HIHNW\ZQRĞü �́�'ODWHJR�WHĪ�SRJOąG\�+��.HOVHQD�Z�W\P�]DNUH�
VLH��]GDQLHP�DXWRUD��Vą�ÄXVWDOHQLHP�SHZQHM�ªWHQGHQFML©��QLH�]DĞ�Z\W\F]Qą��NWyUD�
Z�F]HPNROZLHN�PRJáDE\�]PLHQLü�]DVDGQLF]H�]DáRĪHQLD� WHRUML�QRUPDW\ZQHM´129��

,QVSLUDFMH�3HWUDĪ\FMDĔVNLH�Z�SRJOąGDFK�6��5XQGVWHLQD

/HNWXUD� SUDF� 6�� 5XQGVWHLQD� SR]ZDOD� Z� QLFK� RGQDOHĨü� ]DVNDNXMąFR� ZLHOH�
ZąWNyZ� QDZLą]XMąF\FK� GR� SRJOąGyZ� /�� 3HWUDĪ\FNLHJR�� =ZUDFDá� QD� WR� XZDJĊ�
MXĪ� -�� /DQGH�� NWyU\�ZSURVW�ZVND]\ZDá�� ĪH� 6��5XQGVWHLQ� VáXV]QLH� RGU]XFDá� SR�
G]LDá�SUDZD�L�PRUDOQRĞFL�ZHGáXJ�NU\WHULyZ�]DSURSRQRZDQ\FK�SU]H]�+��.HOVHQD�

124� ,ELGHP��V������
125� 3RU��-�� /DQGH��1RUPD�SUDZQD«� V������
126� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V������
127� 3RU��-�� /DQGH��1RUPD�SUDZQD«��V�����²����
128� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«��V������ L�QDVW�
129� ,ELGHP��V������
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L�ÄZ\SRZLDGD�QLHMHGQą� WUDIQą�XZDJĊ�SRG�DGUHVHP�WHRU\M��X]DOHĪQLDMąF\FK�FKD�
UDNWHU�QRUP�RG�UyĪQ\FK�F]\QQLNyZ�IDNW\F]Q\FK��MDN�SRFKRG]HQLH�LFK�RG�NRJRĞ��
G]LDáDQLH�Z�SV\FKLFH�RNUHĞORQHJR�RVREQLND� LWS�́ 130�

=DXZDĪ\ü�QDOHĪ\��ĪH�MXĪ�Z�SUDFDFK�SRZVWDá\FK�QD�SRF]ąWNX�;;�Z��6��5XQG�
VWHLQ� SU]HGVWDZLá�� V]HU]HM� X]DVDGQLRQ\� Z� G]LHáDFK� SyĨQLHMV]\FK�� SRJOąG�� ĪH�
]ELyU�QRUP�SUDZQ\FK�QLH�]DP\ND�VLĊ�Z�NUĊJX�W\FK��NWyUH�VWZRU]\áR�SDĔVWZR131��
$NFHSWXMH� RQ� WDNĪH� WH]Ċ�/��3HWUDĪ\FNLHJR�R� GZXVWURQQ\P�FKDUDNWHU]H� SU]HSL�
VyZ� SUDZQ\FK� �6�� 5XQGVWHLQ�ZSURVW� SRZRáXMH� VLĊ� QD� /�� 3HWUDĪ\FNLHJR�� SLV]ąF�
R�QRUPDFK�DWU\EXF\MQR�QDND]XMąF\FK�ZHGáXJ� WHUPLQRORJLL�3HWUDĪ\FNLHJR�132�

:� ĞZLHWOH� DQDOL]\�=DVDG� WHRUML� SUDZD� ]ZUyFLü� QDOHĪ\� XZDJĊ� QD� WU]\� QDM�
ZDĪQLHMV]H�SXQNW\�ZVSyOQH�Z�SRJOąGDFK�ZVND]DQ\FK�DXWRUyZ��
��� �6��5XQGVWHLQ� SRG]LHOD� SRJOąG�/��3HWUDĪ\FNLHJR��ZSURVW� SLV]ąF�� ĪH� ÄVáXV]QLH�

]DXZDĪ\á� 3HWUDĪ\FNL�� ĪH� ÄSRMĊFLH� SUDZD� ZLQQR� REHMPRZDü� ]DUyZQR� SUDZR�
LVWQLHMąFH�� MDNR� WHĪ�SUDZR�PRĪOLZH�Z�SU]\V]áRĞFL�SRĪąGDQH�>«@��3UDZR�SUR�
MHNWRZDQH� ]DZLHUD� Z� VRELH� ZV]\VWNLH� WH� FHFK\�� NWyUH� ZáDĞFLZH� Vą� SUDZX�
ªSR]\W\ZQHPX©�²�MHVW�RQR�SRP\ĞODQHP�SUDZHP�SR]\W\ZQHP´133�

��� �$XWRU� IRUPXáXMH� VWDQRZLVNR�� ĪH� QRUPD� SUDZQD� MHVW� QLH]DOHĪQD� RG� SRFKR�
G]HQLD134�²� Ä1RUPą� SUDZQą� Vą� UyZQLHĪ� XMDZQLRQH�ZVND]DQLD� ]Z\F]DMRZH�
L�LQWXLF\MQH��NWyUH�XVWDOLá\�VLĊ�MDNR�ZDĪQH�Z�SUDNW\FH�Ī\FLRZHM�L�Z�SUDNW\FH�
SUDZRGDZF]HM��Z\NRQDZF]HM� L� VąGRZHM´135��3LV]H�RQ�� Ä3R]DWHP�ªX]HZQĊWU]�
QLHQLD©� QRUP\� �ZHGáXJ� SU]\MĊWHJR� V]DEORQX�� XVWDZD�� ]Z\F]DM�� SUDNW\ND� Vą�
GRZD��QDXND�SUDZD��QLH� Vą�NRQLHF]Q\P�ZDUXQNLHP� MHM� LVWQLHQLD´136��:� W\P�
PLHMVFX�WU]HED�]DXZDĪ\ü��ĪH�6��5XQGVWHLQ��SRGREQLH�MDN�/��3HWUDĪ\FNL��NU\�
W\F]QLH� RFHQLDá� ZSURZDG]HQLH� GR� SUDZR]QDZVWZD� WHUPLQX� ÄĨUyGáR� SUDZD �́�
/��3HWUDĪ\FNL�ZVND]\ZDá��ĪH�SRVáXJLZDQLH�VLĊ�Z�SUDZR]QDZVWZLH�WHUPLQHP�
ÄĨUyGáR�SUDZD´�PRĪQD�E\�KLSRWHW\F]QLH�SRUyZQDü�GR�QD]\ZDQLD�SVyZ��NR�
WyZ�LWG��ÄĨUyGáDPL�]ZLHU]ąW �́�D�QDVWĊSQLH�SURZDG]HQLD�G\VSXW��F]\P�Vą�ÄĨUy�
GáD� ]ZLHU]ąW �́� Z� MDNLP� VWRVXQNX� SR]RVWDMą� GR� ]ZLHU]ąW�� F]\� VWDQRZLą� RQH�
IRUP\� WZRU]HQLD� ]ZLHU]ąW� HWF�137�� 6��5XQGVWHLQ� ]QyZ�ZVND]\ZDá�� ĪH� SRMĊFLH�

130� -�� /DQGH�� 1RUPD�SUDZQD«� V������
131� 6�� 5XQGVWH LQ�� 2U]HF]QLFWZR� MDNR� ĨUyGáR� SUDZD�� Ä7KHPLV� 3ROVND´� ������ 7�� ��� V�� �����

F\W��]D��.�� 0RW\ND��:Sá\Z«��V����²����3RU��6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V������
132� ,GHP�� 6WXG\D«� V�����
133� ,GHP�� =DVDG\� WHRUML«� V������
134� ,ELGHP�� V�� ���� Ä6WZLHUG]DMąF�� LĪ� QRUPD�SUDZQD� MHVW� ]XSHáQLH� QLH]DZLVáD� RG� MHM� ªSRFKR�

G]HQLD©�²�ZLQQLĞP\�]DXZDĪ\ü�� LĪ�VDPR�SRMĊFLH�ĨUyGáR�QLH� MHVW�DQL�XVWDORQH��DQL�GRNáDGQH �́
135� ,ELGHP� V�����
136� ,ELGHP��V�����
137� /�� 3H W U DĪ\FN L�� 7HRULD�SUDZD�L�SDĔVWZD�Z�]ZLą]NX�]� WHRULą�PRUDOQRĞFL��7�����:DUV]D�

ZD� ������ V�� ����� Ä.RW\�� SV\� LWG�� QLH� Vą� ĨUyGáDPL� ]ZLHU]ąW�� QLH� Vą� IRUPDPL� WZRU]HQLD� ]ZLHU]ąW�
LWG�� L� Z� RJyOH� QLH� Vą� F]\PĞ� RGPLHQQ\P� RG� ]ZLHU]ąW�� OHF]� SR� SURVWX�²� Vą� ]ZLHU]ĊWDPL� >«@��
,� WDN� VDPR� W]Z�� ªĨUyGáD� SUDZD©�� SUDZR� ]Z\F]DMRZH�� XVWDZRZH� LWG�� Vą� QLH� F]\P� LQQ\P�� MDN�
VDP\P�SUDZHP�>«@ �́
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ÄĨUyGáR� SUDZD´� MHVW� ÄZ� LVWRFLH� U]HF]\� ]XSHáQLH� GRZROQą� SU]HQRĞQLą �́� NWyUD�
PD�X]DVDGQLDü�SUDZQ\�FKDUDNWHU�QRUP�SRSU]H]�XVWDOHQLH�LFK�SRFKRG]HQLD138��
1LH�EĊG]LH�RQR�]DWHP�QLJG\�SRPRFQH�GOD�Z\MDĞQLHQLD�QRUP\�SUDZQHM139�

��� �:�NRĔFX�6��5XQGVWHLQ� RSHUXMH� FKDUDNWHU\VW\F]Q\P�GOD� WHUPLQRORJLL�/�� 3H�
WUDĪ\FNLHJR� SRMĊFLHP� ÄQRUP\� SUDZD� LQWXLF\MQHJR �́� NWyUH� ÄUyĪQLą� VLĊ� RG�
ZV]HONLFK�XVWDOHĔ�SDĔVWZRZ\FK� L�]Z\F]DMRZ\FK� WHP�ZáDĞQLH�� ĪH� MDNR� LQG\�
ZLGXDOQLH�²� ]PLHQQH� QLH� PRJą� E\ü� XVWDORQH� ante casum�� Vą� RQH� >«@� RG�
SRZLHGQLNDPL�Z\SDGNRZRĞFL� NRQNUHWQHM�� D� SU]H]� WR�Z\RGUĊEQLDMą� VLĊ� MDNR�
VZRERGQLH�]PLHQQH� L�SU]\VWRVRZXMąFH�GR�XNV]WDáWRZDĔ� LQG\ZLGXDOQ\FK´140��
7HUPLQ� WHQ� SRMDZLD� VLĊ� WDNĪH� Z� SUDFDFK� DXWRUD� R� FKDUDNWHU]H� GRJPDW\F]�
Q\P141�� 6áXV]QLH� MHGQDNĪH� ]DXZDĪD� .�� 0RW\ND�� ĪH� FKRFLDĪ� 6�� 5XQGVWHLQ�
RSHUXMH� 3HWUDĪ\FMDĔVNLP� SRMĊFLHP� SUDZD� LQWXLF\MQHJR�� WUXGQR� MHVW� XVWDOLü��
Z�MDNL�VSRVyE�UR]XPLH�WHQ�WHUPLQ142��=�MHGQHM�VWURQ\�Z\SRZLHG]L��ĪH�QRUP\�
SUDZD� LQWXLF\MQHJR� ÄQLH� PRJą� E\ü� VSURZDG]RQH� GR� MDNLHJRĞ� RJyOQHJR� ]H�
ZQĊWU]QHJR�V]DEORQX´143��F]\�WHĪ�LĪ�PRJą�RQH�Z�]DOHĪQRĞFL�RG�SHZQ\FK�ZD�
UXQNyZ�SU]HNV]WDáFLü� VLĊ�Z�QRUP\�ÄVWDáH� >�SR]\W\ZQH��²�6�7�@´�Z\GDMą� VLĊ�
EOLVNLH� NRQFHSFML� JDWXQNyZ� SUDZD� ]DSURSRQRZDQHM� SU]H]� /�� 3HWUDĪ\FNLHJR��
]�GUXJLHM�Z�LQQ\P�PLHMVFX�DXWRU�IRUPXáXMH�XSU]HGQLR�SU]\WRF]RQH�VWDQRZL�
VNR��ĪH�NDĪGD�QRUPD�SUDZQD� MHVW�QRUPą�SR]\W\ZQą144�� FR�F]\QL�QDZLą]DQLH�
GR�UR]UyĪQLHĔ�3HWUDĪ\FMDĔVNLFK�PRFQR�ZąWSOLZ\P�� �
1LH]DOHĪQLH�RG�SRGQLHVLRQ\FK�SRZ\ĪHM�ZąWSOLZRĞFL� L� WHJR��ĪH�6��5XQGVWHLQ�

U]DGNR�ZSURVW� F\WXMH�/��3HWUDĪ\FNLHJR��SHZQH�]ZLą]NL�P\ĞORZH� MHJR�VWDQRZL�
VND� ]� SV\FKRORJLF]Qą� WHRULą� SUDZD� Vą�� DĪ� QDGWR� ZLGRF]QH145�� 1LH� PRĪH� URG]Lü�
ZąWSOLZRĞFL�WR��ĪH�WHRULD�/��3HWUDĪ\FNLHJR�E\áD�GRVNRQDOH�]QDQD�6��5XQGVWHLQR�
ZL�� NWyU\� QDZHW� MHĪHOL� QLH� DNFHSWRZDá� MHM� IXQGDPHQWyZ� WHRUHW\F]QRSUDZQ\FK��
QDZLą]\ZDá�GR�QLHM� IRUPXáXMąF�ZáDVQH�SRJOąG\��

138� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V����²���
139� ,ELGHP��V�����
140� ,ELGHP��V����²���
141� 3RU��6�� 5XQGVWH LQ�� =DJDGQLHQLH�WHRULL�SUDZD�Z�RU]HF]QLFWZLH�F\ZLOQ\P�6ąGX�1DMZ\Ī-

szego. Ä3DOHVWUD´�������QU�����V��������Ä7HRULH�¿OR]R¿F]QR�SUDZQH�]QDMGXMą�F]\�WR�Z\UDĨQH��F]\�
WR�PJOLVWH�RGELFLH�Z�Z\WZRUDFK�SUDZD�SR]\W\ZQHJR� L� LQWXLF\MQHJR �́

142� .�� 0RW\ND��:Sá\Z«� V�����²����
143� 6�� 5XQGVWH LQ�� =DVDG\� WHRUML«� V�����
144� ,ELGHP��V������
145� 2EV]HUQLH�.�� 0RW\ND��:Sá\Z«� V������������²�������²����
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Podsumowanie 

7HRULD� QRUP\� SUDZQHM� 6�� 5XQGVWHLQD�� áąF]ąF� VWDQRZLVNR� QRUPDW\ZLVW\F]�
QH�]� IHQRPHQRORJLą� L�HOHPHQWDPL�FKDUDNWHU\VW\F]Q\PL�GOD� WHRULL�SV\FKRORJLF]�
Q\FK��MHVW�SURSR]\FMą�RU\JLQDOQą�L� LQWHUHVXMąFą��:\UDĨQLH�QDOHĪ\�VWZLHUG]Lü��ĪH�
]� MHGQHM� VWURQ\� 6��5XQGVWHLQ� EDUG]R� U\JRU\VW\F]QLH� SRGFKRG]L� GR� QRUPDW\ZL�
VW\F]QHJR� ]DáRĪHQLD� ÄF]\VWRĞFL´� WHRULL� SUDZD�� ]� GUXJLHM� VWURQ\� ]DXZDĪDOQD� MHVW�
MHJR� IDVF\QDFMD� IHQRPHQRORJLą� L� OLF]QH� QDZLą]DQLD� GR� WHRULL� SV\FKRORJLF]QHM��
$QDOL]\� Z\SRZLHG]L� DXWRUD� IRUPXáXMąF\FK� MHJR� ]DáRĪHQLD� WHRUHW\F]QRSUDZQH�
QLH� Vą� ]DGDQLHP� SURVW\P�²� UR]ZDĪDQLD� Vą� ERZLHP�ZLHORZąWNRZH�� ]DZLHUDMą�
RQH� WDNĪH� OLF]QH�QDZLą]DQLD�GR�SRJOąGyZ� LQQ\FK�DXWRUyZ��1LHZąWSOLZLH� WHRULD�
6��5XQGVWHLQD�PRĪH� ]RVWDü� UR]PDLFLH� RGF]\WDQD�� ĝZLDGF]\� WR� WHĪ� R� MHM�Z\MąW�
NRZRĞFL��:\UDĨQLH�SRGNUHĞODP��ĪH�SRZ\ĪHM�SU]HGVWDZLRQH�UR]ZDĪDQLD�Vą�PRMą�
LQG\ZLGXDOQą� LQWHUSUHWDFMą� SRJOąGyZ� WHJR� DXWRUD�� 1LH� PRĪQD� Z\NOXF]\ü� RG�
PLHQQ\FK� MHM�XMĊü��

:\GDMH� VLĊ�� ĪH� ]� XZDJL� QD� UHQHVDQV� ]DLQWHUHVRZDQLD� SRJOąGDPL�+�� .HOVH�
QD�� FR� ]ZLą]DQH� MHVW� PLĊG]\� LQQ\PL� ]� Z\GDQLHP� SROVNLHJR� SU]HNáDGX� Czy-
stej teorii prawa� QLHFR�]DSRPQLDQD�NRQFHSFMD�QRUPDW\ZLVW\F]QD�6��5XQVWHLQD�
]DVáXJXMH� QD� ÄRGNXU]HQLH´� L� SRQRZQH� RGF]\WDQLH��:� QLQLHMV]\P� RSUDFRZDQLX�
SU]HGVWDZLRQR�MHM�]DáRĪHQLD�Z\MĞFLRZH��6]F]HJyOQLH�LQWHUHVXMąFH�Z\GDMH�VLĊ�MHG�
QDNĪH� SRUyZQDQLH� SUDF� SRĞZLĊFRQ\FK� QRUPLH� SUDZQHM� RJáRV]RQ\FK�Z� RNUHVLH�
GZXG]LHVWROHFLD�PLĊG]\ZRMHQQHJR�SU]H]�6��5XQGVWHLQD� L�&��=QDPLHURZVNLHJR��
8ZDĪDP��ĪH�NRQFHSFMH� W\FK�DXWRUyZ��NV]WDáWXMąFH� VLĊ�SRG�ZSá\ZHP�ZLHOX�SR�
JOąGyZ�WHRUHW\F]QRSUDZQ\FK��PDMą�WDNĪH�REHFQLH�ZLHOH�ÄGR�]DRIHURZDQLD´�SRO�
VNLHPX�SUDZR]QDZVWZX��'ODWHJR�WHĪ�RGUĊEQH�VWXGLXP��VWDQRZLąFH�NRQW\QXDFMĊ�
SU]HGVWDZLRQ\FK� UR]ZDĪDĔ�� ]RVWDQLH� SRĞZLĊFRQH� ]DJDGQLHQLX� SXQNWyZ�ZVSyO�
Q\FK�L�UyĪQLF�Z�SUDFDFK�DXWRUyZ��SRGHMPXMąF\FK�SUREOHPDW\NĊ�QRUP\�SUDZQHM�

6áDZRPLU�7NDF]

6]\PRQ�5XQGVWHLQV�7KHRULH�GHU�5HFKWVQRUP�²�$XVJDQJVYRUDXVVHW]XQJHQ�

6FKO�VVHOZ|UWHU� 5HFKWVQRUP��5HFKWVV\VWHP��5HFKWVWKHRULH��5HFKWVSRVLWLYLVPXV��3KlQRPHQROR�
gie 

=XVDPPHQIDVVXQJ�� =XP�*HJHQVWDQG� GHV� %HLWUDJV�ZLUG� GLH�$QDO\VH� GHU� YRQ� 6]\PRQ�5XQG�
VWHLQ�HQWZLFNHOWHQ�7KHRULH�GHU�5HFKWVQRUP��,P�HUVWHQ�7HLO�EHVSULFKW�GHU�9HUIDVVHU�GLH�ZLFKWLJVWHQ�
UHFKWVWKHRUHWLVFKHQ�7HQGHQ]HQ�LQ�3ROHQ�GHU�=ZLVFKHQNULHJV]HLW��5HFKWVSRVLWLYLVWLVFKH�,GHHQ�KDW�
WHQ�ZHQLJH�$QKlQJHU�XQG�ZDUHQ�YHUORFNHQG�I�U�GLH�VLFK�PLW�GHU�5HFKWVWKHRULH�EHIDVVHQGHQ�7KHR� 
UHWLNHU�� ,P� ]ZHLWHQ� 7HLO� GHV� %HLWUDJV� ZLUG� HV� YHUVXFKW�� UHFKWVWKHRUHWLVFKH� $QVLFKWHQ� 6]\PRQ�
5XQGVWHLQV�]X�UHNRQVWUXLHUHQ��'HU�9HUIDVVHU�EHVSULFKW�VHLQH�HLJHQHQ�PHWKRGRORJLVFKHQ�9RUDXV�
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VHW]XQJHQ�XQG�DQDO\VLHUW�VRZRKO�GLH�LQ�5XQGVWHLQV�(UZlJXQJHQ�DOV�+DXSWNDWHJRULH�HUVFKHLQHQGH�
5HFKWVQRUP�� DOV� DXFK� GDV� 1RUPV\VWHP� DQJHKHQGHQ� $XVVDJHQ� 5XQGVWHLQV�� .XU]� XQG� JXW�� RE�
ZRKO�5XQGVWHLQ�UHFKWVSRVLWLYLVWLVFKH�9RUDXVVHW]XQJ�YRQ�Ä.ODUKHLW³�GHV�5HFKWHV�VHKU�ULJRULVWLVFK�
EHKDQGHOW�� VLQG� DXFK� VHLQH�/HLGHQVFKDIW� I�U�3KlQRPHQRORJLH�XQG�]DKOUHLFKH�$QNQ�SIXQJHQ�DQ�
SV\FKRORJLVFKH�7KHRULHQ�HUNHQQEDU��,Q�VHLQHQ�:HUNHQ�VLQG��EHUGLHV�YLHOH�%H]�JH�DXI�3HWUDĪ\FNLV�
7UDGLWLRQ� ]X� HUNHQQHQ�� 5XQGVWHLQV� 7KHRULH� GHU� 5HFKWVQRUP� PRGL¿]LHUW� GDKHU� UHFKWVSRVLWLYLV�
WLVFKH�7KHVHQ�+��.HOVHQV�XQG�VWHOOW�RULJLQHOOH��XQWHU�GHP�(LQÀXVV�YRQ�YHUVFKLHGHQHQ�UHFKWVWKHR�
UHWLVFKHQ�0HLQXQJHQ�HQWVWDQGHQH�.RQ]HSWLRQ�GDU��=ZHLIHOVRKQH�VROOWH�GLHVH�7KHRULH�GHU�5HFKWV�
ZLVVHQVFKDIW�HPSIRKOHQ�XQG�QHX�ÄHQWVFKO�VVHOW³�ZHUGHQ��

6áDZRPLU�7NDF]

6]\PRQ�5XQGVWHLQ¶V�7KHRU\�RI�D�/HJDO�1RUP�²�3UHOLPLQDU\�$VVXPSWLRQV�

Keywords�� OHJDO�QRUP��OHJDO�V\VWHP��WKHRU\�RI�ODZ��QRUPDWLYLVP��SKHQRPHQRORJ\

6XPPDU\� � 7KH� VXEMHFW� RI� WKLV� DUWLFOH� LV� DQ� DQDO\VLV� RI� 6]\PRQ�5XQGVWHLQ¶V� WKHRU\� RI� D� OHJDO�
QRUP�� ,Q� WKH�¿UVW�SDUW�RI�KLV�VWXG\�� WKH�DXWKRU�GLVFXVVHV�SULPDU\� WUHQGV� LQ� WKH� WKHRU\�RI� ODZ�LQ�
LQWHU�ZDU�3RODQG�� ,QGLFDWLQJ� WKDW�QRUPDWLYH�FRQFHSWV�KDG� IHZ�VXSSRUWHUV�� WKH�DXWKRU�VLPXOWDQH�
RXVO\�QRWHV�WKDW�WKH\�DWWUDFWHG�ODZ�SUDFWLWLRQHUV�GHDOLQJ�ZLWK�OHJDO�WKHRU\��7KH�VHFRQG�SDUW�LV�DQ�
DWWHPSW�DW�UHFRQVWUXFWLQJ�6]\PRQ�5XQGVWHLQ¶V�YLHZV�RQ�OHJDO�WKHRU\��+DYLQJ�SURSRVHG�KLV�PHWK�
RGRORJ\��WKH�DXWKRU�DQDO\]HV�6]\PRQ�5XQGVWHLQ¶V�VWDWHPHQWV�UHJDUGLQJ�ERWK�D�OHJDO�QRUP��D�FHQ�
WUDO� FDWHJRU\� LQ�KLV� FRQVLGHUDWLRQV�� DQG� D�QRUPDWLYH� V\VWHP�� ,Q� FRQFOXVLRQ�� LW� KDV�EHHQ�SRLQWHG�
RXW� WKDW� DOWKRXJK�6]\PRQ�5XQGVWHLQ� WDNHV� D�YHU\� ULJRURXV� DSSURDFK� WR� WKH�QRUPDWLYH� DVVXPS�
WLRQ� DERXW� WKH� ³SXULW\´� RI� WKH� WKHRU\� RI� ODZ�� KH� DSSHDUV� WR� EH� IDVFLQDWHG�ZLWK� SKHQRPHQRORJ\�
DQG�IUHTXHQWO\�DOOXGHV�WR�SV\FKRORJLFDO�WKHRULHV��6SHFL¿FDOO\��PDQ\�UHIHUHQFHV�DOOXGLQJ�WR�/HRQ�
3HWUDĪ\FNL¶V�WUDGLWLRQ�FDQ�EH�WUDFHG�LQ�KLV�ZULWLQJV��7KXV��6]\PRQ�5XQGVWHLQ¶V�WKHRU\�RI�D�OHJDO�
QRUP�PRGL¿HV� WKH� QRUPDWLYH� DVVXPSWLRQV� RI�+DQV�.HOVHQ� DQG� LV� DQ� RULJLQDO� FRQFHSW� WKDW�ZDV�
GHYHORSHG�XQGHU� WKH� LQÀXHQFH�RI�PDQ\�WKHRUHWLFDO�OHJDO�YLHZV��,W�XQGRXEWHGO\�KDV�D� ORW� WR�R൵HU�
DQG�UHTXLUHV�³UH�UHDGLQJ �́


